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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

FRED B. MORTON,
Ajopellant,

vs.

PRANK WALKER et al,

Appellees.

Statement, Designation and Stipulation Under Rule

23.

Now, comes the appellant and files with the elerk

of this court, statement of the errors on which ap-

pellant intends to rely and of the parts of the record

which appellant thinks necessary for the considera-

tion thereof, to wit:

Appellant intends to rely upon all of the errors as-

signed, a copy of which is found on page 194 of the

transcript and is hereby referred to and made a part

hereof for greater certaint}^ of description, and ap-

pellant hereby specifies that he thinks the following

parts of the record are necessary for the considera-

tion thereof, to wit: Pages 2 to 12 both inclusive,

pages 16 to 27, both inclusive, pages 32 to 44, both

inclusive, pages 46 to 171, both inclusive, pages 176

to 196, both inclusive.

G. E. HARPHAM,
Solicitor and Counsel for Appellant.

Received cop}' of the above, this 13th day of Jany.,

1908.

FREDERICK S. LYON,
P. M. T.
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Stipulated that the foregoing specified pages only

need be i)rinted.

FREDERICK S. LYON,
F. M. T.,

Attorney for Appellee.

G. E. HARPHAM,
Atty. for Appellant.

[Endorsed] : No. 1548. United States Circuit

Court of Appeals for the Ninth Circuit. Statement,

Designation and Stipulation Under Rule 23. Filed

Jan. 17, 1908. F. D. Monekton, Clerk.

In the Circuit Court of the United States, in and for

the Ninth Circuit, Southern District of Califor-

nia, Southern Division.

IN EQUITY.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Bill of Complaint.

To the Honorable, the Judges of the Circuit Court of

the United States, in and for the Ninth Circuit,

Southern District of California, Southern Divi-

sion :

Frank Walker and Reese Llewellyn, citizens of the

State of California and residents of Los Angeles,

California, bring this, their bill of comi)laint, against

Fred B. IMorton, a citizen of the State of California,
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and a resident of Pasadena, California, aud there-

upon 3^our orators, complaining, show unto your

Honors

:

I.

That heretofore and prior to the 6th day of April,

1899, your orator, Frank Walker, was the original,

first and sole inventor of certain new^ and useful

Combination Soil-Pi]3e Drainage and Venting Fit-

tings not known or used by others before his inven-

tion or discovery thereof, or patented or described

in any printed publication in the United States of

America or an,y foreign country, before his inven-

tion or discovery thereof, or more than two years

prior to liis application for letters patent thereon in

the United States of America, or in public use or

on sale in the United States of America for more than

two years prior to said application for letters patent

therefor, and not abandoned.

II.

That your orator, Frank Walker, so being the

original, first and sole inventor of said Combination

Soil-Pipe Drainage and Venting Fittings, heretofore,

to wit, on the 6th day of April, 1899, made applica-

tion in writing in due form of law, to the Commis-

sioner of Patents, in accordance with the then exist-

ing laws of the United States in such case made and

provided, and complied in all respects with the condi-

tions and requirements of said law.

III.

That all the requirements of the then existing law^

and of the rules of the United States Patent Office
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in such case made and provided, having been fully

complied with, and upon due proceedings had in said

United States Patent Office, in full accordance Avith

the then existing laws and rules of the United States

Patent Office relating to the grant and issuance of

letters patent for inventions, and after due examina-

tion made by the Commissioner of Patents as to the

novelty and patentability of the said invention, as

required by law, and the aforesaid invention or im-

provements in Combination Soil-pipe Drainage and

Venting Fittings having been found by the Commis-

sioner of Patents to be novel and patentable under

said law and the rules of said United States Patent

Office, on the 24th day of October, 1899, letters pat-

ent of the United States No. 635,619, signed, sealed

and executed in due form of law, and bearing date

the day and year aforesaid, were granted, issued and

delivered by the Commissioner of Patents of the

United States, to your orator. Prank Walker, his

heirs, legal representatives and assigns, under the

seal of the Patent Office of the United States, signed

by the Secretary of the Interior, and countersigned

by the Commissioner of Patents, Avherebv there was

granted and secured to your orator, Frank Walker,

his heirs, legal representatives and assigns, for the

term of seventeen years from and after the said 24th

day of October, 1899, the sole and exclusive right

and liberty of making, using and vending to others,

to be used, the said Combination Soil-pipe Drainage

and Venting Fitting, in and throughout the United

States of America and the territories thereof, as by
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said original letters patent, or a duly certified cop3^

thereof, to be here in court produced as may be re-

quired, will more fully and at large appear.

IV.

That, by an instrument in writing bearing date, to

wit, the day of August, 1904, your orator, Frank

Walker, sold, assigned transferred and set over unto

your orator, Reese Llewellyn, an undivided one-half

part of the full and exclusive right, title and interest

in and to the said letters patent of the United States

#635,619, for, to and in the State of California, and

an undivided two-fifths part of the full and exclusive

right, title and interest therein and thereto in all

other States and territories of the United States, and

in and to and including all rights to bring suit for all

infringements or violations of said letters patent, or

the rights and privileges thereby granted and secured

prior to the date of said assignment, which said as-

sigmxient or instrument in writing was on October

24th, 1904, duly recorded in the United States Patent

Office, in Liber X-7(), page 72 of Transfers of Patents,

and your orators are now, and ever since have been,

the joint and exclusive owners of said letters patent,

and of all the rights and privileges thereby granted

and secured.

V.

Tliat heretofore and prior to the 9th day of Janu-

ary, 1905, }'our orator, Frank Walker, was the orig-

inal, first and sole inventor of certain new and useful

Sanitary Drainage and Vent Fitting not known or

used by others l>efore his invention or discovery there-
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of, or patented or described in any printed publica-

tion in the United States of America or any foreign

country, before his invention or discover}^ thereof,

or more than two years prior to his application for

letters patent thereon in the United States of Amer-

ica, or in public use or on sale in the United States

of America for more than two years prior to said

application for letters patent therefor, and not aban-

doiled.

VI.

That 3'our orator. Prank Walker, so being the

original first and sole inventor of said Sanitar}^

Drainage and Vent Fitting, heretofore, to wit, on the

9th day of January, 1905, made api>lication in writ-

ing, in due form of law, to the Commissioner of Pat-

ents, in accordance with the then existing laws of

the United States in such case made and provided,

and complied in all respects with the conditions and

requirements of said law.

VII.

That all the requirements of the then existing law

and of the rules of the United States Patent Office

in such case made and provided, having been fully

complied with, and upon due proceedings had in said

United States Patent Office, in full accordance with

the then existing laws and rules of the United States

Patent Office relating to the grant and issuance of

letters patent for inventions, and after due examina-

tion made by the Commissioner of Patents as to the

novelty and patentability of the said invention, as

required ))y law, and the aforesaid invention or im-
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provements in Sanitary Drainage and Yani Fitting

having been foiuid by the Commissioner of Patents

to be novel and patentable nnder said law and the

rules of said United States Patent Offiee, on the 2d

day of May, 1905, letters patent of the United States

No. 788,803, signed, sealed and exeentcd in dne form

of law, and bearing the day and year aforesaid, were

granted, issued and delivered by the Commissioner of

Patents of the United States, to your orator, Frank

Walker, his heirs, legal representatives and assigns,

under the seal of the Patent Office of the United

States, signed b}^ the Secretary of the Interior, and

countersigned by the Commissioner of Patents,

whereby there was granted and secured to your ora-

tor, Frank Walker, his heirs, legal representatives

and assigns, for the term of seventeen years from and

after the said 2d day of May, 1905, the sole and ex-

clusive right and liberty of making, using and vend-

ing to others to be used, the said Sanitary Drainage

and Vent Fitting, in and throughout the United

States of America and the territories thereof, as by

said original letters patent, or a duly certified copy

thereof, to be here in court produced as may be re-

quired, will more fully and at large appear.

VIII.

That by an instrument in writing bearing date, to

wdt, the 2d day of January, 1906, your orator, Frank

W^alker, sold, assigned, transferred and set over unto

vour orator, Reese Llewellyn, an undivided one-half

part of the full and exclusive right, title and interest

in and to the said letters patent of the United States
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#788,803, aforesaid, for, to and in the State of Cal-

ifornia, and an undivided two-fifths part of the full

and exclusive right, title and interest therein and

thereto in all other States and territories of the

United States, and in and to and including all rights

to bring suit for all infringements or violations of

said letters patent or the rights and privileges there-

by granted and secured prior to the date of said as-

signment, and your orators are now, and ever since

have been, the joint and exclusive owners of said

letters patent and of all the rights and privileges

thereby granted and secured.

IX.

Your orators further show unto your Honors that

the inventions set forth, described and claimed in

said respective Letters Patent No. 635,619 and 788,-

803 aforesaid, are capable of embodiment and con-

joint use in one and the same device, and are so em-

bodied and conjointly used in each of the devices

manufactured, used and sold by the defendant as

hereinafter set forth.

X.

Your orators further show unto your Honors that

the said exclusive rights and liberties granted and

secured by and under said letters patent 635,619 and

788,803 have been generally respected and acknowl-

edged, and the validity of said letters patent, and of

each thereof, have been generally acquiesced in, and

save for the infringement thereof by the defendant

therein named, and that your orators have, since the

date of the respective grant and issuance of said re-
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spective letters patent No. 635,619 and 788,803, en-

joyed and po.9^ssed the exclusive right and liberty

of making, using and vending to others the said in-

vention or improvements in Coml)ination Soil-pipe

Drainage and Venting Fittings and Sanitary Drain-

age and Vent Fittings, and but for the wrongful and

unlawful acts of the defendant named herein, your

orators w^ould now be in the exclusive possession and

enjoyment of the exclusive right and liberty of so

making, using and vending to others to be used the

said inventions and improvements and each thereof

;

and your orators further show unto your Honors

that the said exclusive right and liberty of making,

using and vending the said patented inventions and

improvements, and each thereof, is of great value and

advantage to these complainants, and joxxv orators

have been, and but for the wrongful and unlawful

acts of the defendant named herein would now be,

receiving great advantages, profits and benefits there-

from.

-2vJL.

Your orators further show unto your Honors that

all the Combination Soil-Pipe Drainage and Venting

Fittings and practically all the Sanitary Drainage

and Vent Fittings manufactured, sold or used by

your orators since the da}^ and date of the grant, is-

suance and deliverance of the said respective letters

patent No. 635,619 and 788,803, or manufactured,

used or sold by either of them have been marked with

the word ^^ patented,'' together with the day and date

of the grant and issuance of said respective letters
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patent; and your orators further show unto your
Honors that the said defendant has been notified

prior to the filing of this bill of complaint, of your ora-

tors' rights under said respective letters patent, and
have been prior to the commencement of said infring-

ing and unlawful acts notified that the acts of the

defendant hereinafter referred to in making, using

and vending to others to be used Combination Soil-

pipe Drainage and Venting Fittings or Sanitary

Drainage and Vent Fittings, embodying and contain-

ing said respective inventions set forth and named
in said respective letters patent, are in violation and

infringement of the exclusive rights granted and se-

cured under said letters patent, and said defendant

has been requested to refrain and desist therefrom,

but has refused so to do.

XII.

Your orators further show unto vour Honors that

since the grant, issuance and delivery of said letters

patent to your orators and your orators' assignor, as

set forth, the defendant, well knowing the facts here-

inbefore set forth and having full knowledge of the

rights of your orators in the premises, and against

the will of your orators, without the license or au-

thority of your orators, or of either of your orators,

aforesaid, and in violation of said exclusive rights

and liberties granted and secured by said respective

letters patent, has at divers times on and since, to

wit, September, 1904, and is now within the Southern

District of California, aforesaid, constructing and
using, and causing to be constructed and used, Fit-
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tings, containing* and embodying the respective in-

ventions and improvements set forth, described and
claimed in said letters patent No. 635,619 and 788,803

aforesaid, and intends and threatens to continue so

to do, but as to how many, or to what extent exactly,
your orators do not know and have not been in-

formed, but pray discovery; that, by reason of said

violation and infringement of the exclusive rights

of your orators under the said letters patent by the

said defendant, your orators have been and are be-

ing deprived of large profits and advantages which

might and otlierwise would accrue to the benefit of

your orators, and the said wrongful infringement

acts of the defendant have been and are now causing

your orators great and irreparable damage.

XIII.

That for the wrongs and injuries herein com-

plained of your orators have no plain, speedy or ad-

equate remedy at law, and forasmuch as your orator

is without remedy save in a Court of Equity where

matters of this kind are properly cognizable and re-

kivable.

To the end, therefore, that the defendant may, if

he can, sliow^ why your orators should not have the

relief hereby prayed, and make full disclosure and

discovery of all the matters aforesaid, according to

the best and utmost of his knowledge, remembrance,

information and belief, full, true, direct and perfect

answer make to all and singular the matters herein-

before stated and charged, but not under oath, an

answer luider oath hereby being expressly waived.
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XIV.

And that the defendant mav be decreed to account

for and pa.y over unto your orators, the i)rofits thus

unlawfully derived from the violation of vour or-

ators' rights and damages sustained by your orators

by reason of such violation and infringement of your

orators' rights, and be restrained from any further

violation of said rights, your orators pray that your

Honors ma}^ grant a writ of injunction issuing out

of and under the seal of this Honorable Court, per-

petually enjoining and restraining the said defend-

ant Fred B. Morton, his agents, servants, attorneys

and workmen, and each and every of them, from any

further construction, sale or use in any manner, of

said respective patented improvements, or any part

thereof, in violation of your orators' rights as afore-

said; and that the fittings now in the possession or

use of the said defendant or under his control may
be destroyed under order of this Court; and that

your Honors upon the rendering of the decree above

prayed may assess or cause to be assessed, in addi-

tion to the profits to be accounted for, as aforesaid,

the damages your orators have sustained by reason

of such infringement, and that your Honors may in-

crease the actual damages so assessed to a sum equal

to three times the amount of such assessment under

the circumstances of the willful and unjust infringe-

ment of said resp^ondent as herein set forth; and

your orators further pray that a provisional or pre-

liminary injunction be issued out of and under the

seal of this Honorable Court, enjoining and restrain-
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ing the said defendant, Fred B. Morton, during the

pendenc}'^ of this suit, from any further infringement

of said letters patent, and for such other and further

relief as the equity of the case may require and to

3^our Ilorors may seem meet

May it please your Honors to grant unto your or-

ators, not only a writ of injunction conformable to

the prayer of this bill of complaint, but also a writ

of subpoena of the United States of America, di-

rected to the said Fred B. Morton, commanding him

on a day certain to appear and answer unto this bill

of complaint and abide and x3erform such order and

decree in the premises as the Court may deem proper

and be required by the principles of equity and good

cowcience.

FRANK WALKER.
REESE LLEWELLYN.

FREDERICK S. LYON,
TOWNSEND, LYON, HACKLEY & KNIGHT,

Solicitors and of Counsel for Complainants,

504-507 Merchants Trust Co. Bldg., Los

Angeles, California.
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hi the Circuit Court of the United States^ in and for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division.

IN EQUITY.

FEANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Answer.

To tlie Honorable, the Jndges of the Circuit Court

of tlie United States in and for the Ninth Cir-

cuit, Southern District of California, Southern

Division :

The above-named defendant, answering the com-

plaint of the plaintijffs, Frank W^alker and Reese

Llewellyn, above named, avers that he has never been

informed, except by said complaint, whether plain-

tiffs, Frank W^alker and Reese Llewellyn are citizens

of the United States, and of the State of Ccilifornia

;

and residents and inhabitants of the Southern Dis-

trict, Southern Division of California, and has no

information or belief upon the subject sufficient to

enable him to answer that allegation of the complaint,

and on that ground he denies the same.

I.

Defendant answering paragraph one of the plain-

tiffs' complaint, denies that theretofore and prior to

the 6th day of April, 1899, that the plaintiff, Frank
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Walker, was the orii^inal or first or sole inventor or

discoverer of the so-called new and useful invention,

that is to say: the Combination Soil-Pipe Drainage

and Venting Fittings, not known or used V>y others

before his invention or discovery thereof, or pat-

ented or described in any printed publication in the

United States of America, or any foreign country,

before his invention or discoverv, for more than tv/o

years prior to his application for letters patent there-

on in the United States of America, or in public use

or on sale in the United States of America for more

than two years prior to said application for letters

patent therefor, and not abandoned.

II.

Defendant answering paragraph two of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except by said complaint, whether the plain-

tiff, Frank Walker, so being the alleged original,

first and sole inventor of said Combination Soil-Pipc

Drainage and Venting Fittings, heretofore, to wit,

on the 6th day of Aj^ril, 1899, made ai)plication in

w^riting in due form of law, to the Commissioner of

Patents, in accordance with the then exisitug laws of

the United States in such case made and provided,

and complied in all respects with the conditions and

requirements of said law, and therefore, on that

ground, denies the same.

III.

Defendant answering paragraph three of the plain-

tiffs ' complaint, alleges that he has never been in-

formed, except by said complaint, whether all the
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requirements of the then existing law and of the rules

of the United States Patent Office in such case made
and provided, have been fully complied with, and

whether, upon due pro(.x^cdings had in said United

States Patent Office, in full accordance with the then

existing laws and rules of the United States Patent

Office relating to the grant and issuance of letters

Ijatent for inventions, and whether, after due ex-

amination made by the Commissioner of Patents as

to the novelty and patentability of said invention,

as required by law, and whether the aforesaid inven-

tion or imx)rovements in Combination Soil-Pipe

Drainage and Venting Fittings have been found by

the Commissioner of Patents to be novel and pat-

entable under said law and the rules of said United

States Patent Office, and whether, on the 24th day of

October, 1899, letters patent of the United States

No. 635,619, signed, sealed and executed in due form

of law, and bearing date the dav and vear aforesaid,

were granted, issued and delivered by the Commis-

sioner of Patents of the United States, to the said

plaintiff, Frank Walker, his heir, legal representa-

tives and assigns, under the seal of the Patent Office

of the United States, signed by the Secretary of the

Interior, and countersigned by the Commissioner of

Patents, v/hereby there was granted and secured to

the said plaintiff, Frank Walker, his heirs, legal

representatives and assigns, for the term of seventeen

years from and after the said 24th day of October,

1899, the sole and exclusive right and liberty of mak-

ing, using and vending to others to be used, the said
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Combination Soil-Pipe Drainage and Venting Fit-

ting, in and tlirougiiont the United States of America

and the territories tliereof, and therefore, on that

gromid, denies the same.

IV.

Defendant answering paragraph four of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except b}^ said complaint, whether by an in-

strument in writing bearing date, to wit, the ....

day of August, 1904, the said plaintitf , Frank Wal-

ker, sold, assigned, transferred and set over unto the

said plaintiff Reese Llewellyn an undivided one-half

part of the full and exclusive right, title and in-

terest in and to the said letters patent of the United

States No. 635,619, for to and in the State of Cali-

fornia, and an undivided two-fifths part of the full

and exclusive right, title and interest therein and

thereto in all other States and territories of the

United States, and in and to and including all rights

to bring suit for all infringements or violations of

said letters patent, or the rights and privileges there-

by granted and secured prior to the date of said as-

sigmnent, and whether said assignment or instru-

ment in writing was on October 24th, 1904, duly re-

corded in the United States Patent Office, in Liber

X-70, page 72 of Transfers of Patents, and whethei*

said plaintiffs are now and ever since have been the

joint and exclusive owners of said letters patent and

of all the rights and privileges thereby granted and

secured, and therefore, on that ground, denies the

same.
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V.

Defendant answering jjaragraph five of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except by said complaint, whether hereto-

fore and prior to the 9th day of January, 1905, said

plaintiff*, Frank Walker, was the original, first and

sole inventor of certain new and useful Sanitary

Drainage and Vent Fitting not known or used by

others before his in^-ention or discovery thereof, or

patented or described in any printed publication in

the United States of America or any foreign country,

before his invention or discover,y thereof, for more

than two years prior to his api)lication for letters pat-

ent thereon in the United States of America, or in

public use or on sale in the United States of America

for more than two years prior to said application for

letters patent therefor, and not abandoned, and

therefore, on that ground, denies the same.

VI.

Defendant answering paragraph six of the plain-

tiff's' complaint, alleges that he has never been in-

formed, except by plaintiffs' complaint, whether said

plaintiff, Frank Walker, so being the alleged original,

first and sole inventor of said Sanitary Drainage and

Vent Fitting heretofore, to wit, on the 9th day of

January, 1905, made application in writing in due

forni of law, to the Commissioner of Patents, in ac-

cordance with the then existing laws of the United

States in such case made and provided, and whether

he has complied in all respects with the conditions

and requirements of said Uiw, and therefore, on that

ground, denies the same.
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VII.

Defendant answering paragraph seven of the plain-

tiffs' complaint, alleges that he has never been in-

formed, except by plaintiffs' complaint, whether all

the requirements of the then existing law and of the

rules of the United States Patent Office in such case

made and provided have been fvilly complied with,

and wdiether, upon due proceedings had in said

United States Patent Office, in full accordance with

the then existing laws and rules of the United States

Patent OfBce relating to the grant and issuance of

letters patent for inventions, and whether, after due

examination made by the Coimnissioner of Patents

as to the novelty and patentability of the said inven-

tion, as required b}^ law, and W'hether the aforesaid

invention or improvements in Sanitary Drainage and

Vent Pitting have been found by the Commissioner

of Patents to be novel and patentable under said law

and the rules of said United States Patent Office, and

whether on the 2d day of May, 1905, letters patent

of the United States No. 788,803, signed, sealed and

executed in due form of law, and bearing the day and

year aforesaid, were granted, issued and delivered

by the Commissioner of Patents of the United States,

to said plaintiff, Frank Walker, his heirs, legal repre-

sentatives and assigns, under the seal of the Patent

Office of the United States, signed by the Sccret(?ry

of the Interior, and countersigned by the Commis-

sioner of Patents, whereby there was granted and se-

cured to said plaintiff, Frank Walker, his heirs, legal

representatives and assigns, for the term of seventeen
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years from and after the said 2d day of May, 1905,

the sole and exclusive right and liberty of making,

using and vending to others to be used, the said Sani-

taiy Drainage and Vent Fitting, in and throughout

the United States of America and the territories

thereof, and therefore, on that ground, denies the

same.

VIII.

Defendant answering paragraph eight of the plain-

tiffs ' complaint, alleges that he has never been in-

formed, except b}^ said complaint, whether by an in-

strument in writing bearing date, to wit, the 2d day of

January, 1906, said plaintiff, Frank Walker, sold,

assigned, transferred and set over unto said plaintiff*,

Reese Llewelh'n, an undivided one-half part of the

full and exclusive right, title and interest in and to

the said letters patent of the United States if 788,803,

aforesaid, for to and in the State of California, and

an undivided two-fifths part of the full and exclusive

right, title and interest therein and thereto in all other

States and territories of the United States, and in

and to and including all rights to bring suit for all

infringements or violations of said letters patent or

the rights and privileges thereby granted and secured

prior to the date of said assignment, and whether said

plaintiff's are now and ever since have been the joint

and exclusive owners of said letters patent and of all

the rights and privileges thereby granted and secured,

and therefore, on that ground, denies the same.

IX.

Defendant answering paragraph nine of said plain-
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tiffs' complaint, denies that the inventions set forth,

described and claimed in said respective letters pat-

ent No. 635,619 and 788,803, aforesaid are capable of

embodiment and conjoint use in one and the same

device, and denies that they are so embodied and con-

jointly used in each of the devices manufactured,

used and sold by the defendant, as set forth in plain-

tiffs' complaint.

X.

Defendant answering paragrajjh ten of said plain-

tiffs' complaint, denies that the said exclusive rights

and liberties ojranted and secured bv and under said

letters patent 635,619 and 788,803 have been generally

respected and acknowledged, and the validity of said

letters patent, and of each thereof, have been gen-

erally acquiesced in, save for the alleged infringement

thereof by the defendant therein named, and denies

that said plaintiffs have since the date of the respect-

tive grant and issuance of said respective letters pat-

ent No. 635,619 and 788,803 enjoj^ed and possessed the

exclusive right and liberty of making, using and

vending to others the said invention or improvements

in Combination Soil-Pipe Drainage and Venting Fit-

tings and Sanitary Drainage and Vent Fittings, and

denies that but for the alleged wrongful and unlaw-

ful acts of the defendant named herein, said plaintiffs

would now be in the exclusive possession and enjoy-

ment of the exclusive right and liberty of so making,

using and vending to others to be used, the said in-

ventions and improvements and each thereof; and

denies that the said exclusive right and liberty of
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making, using and vending the said patented inven-

tions and improvements and each thereof is of great

value and advantage to these complainants; and de-

nies that but for the alleged wrongful and unlawful

acts of the defendant named herein, w^ould now be re-

ceiving great advantages, profits and benefits there-

from.

XL
Defendant answering paragraph eleven of said

plaintiffs' complaint, denies that all the Combination

Soil-Pipe Drainage and Venting Fittings and prac-

tically all the Sanitary Drainage and Vent Fittings

manufactured, sold or used b}^ the plaintiffs since the

day and date of the grant, issuance and deliverance

of the said respective letters patent No. 635,619 and

788,803, or manufactured, used or sold by cither of

them have been marked with the word ^^patented,"

together with the day and date of the grant and is-

suance of said respective letters patent; and denies

that this defendant has been notified prior to the filing

of the plaintiffs' bill of complaint herein, of plain-

tiffs' right under said respective letters patent; and

denies that the plaintiffs had any right under the

said letters patent ; and denies that j)rior to the com-

mencement of the alleged infringement and unlawful

acts, that this defendant was notified that all acts of

this defendant, hereinafter referred to, in making,

using and vending to others to be used Combination

Soil-Pipe Drainage and Venting Fittings or Sanitary

Drainage and Vent Fittings, embodying and contain-

ing said alleged respective inventions set forth and
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named in said letters patent, were in violation and

infringement of the alleged exclusive rights granted

and secured under said lettei's patent ; and denies that

this defendant has been requested to refrain and de-

sist therefrom, and has refused so to do.

And further answering paragraph eleven of the

said plaintiifs' complaint, the said defendant alleges

the facts to be that the said plaintiffs have no exclu-

sive rights under said respective letters patent re-

ferred to in said paragraph, and denies that he has

in any way or manner violated or infringed upon

any right of any kind or character that the said

plaintiif had in and to said letters patent as de-

scribed in said paragraph.

XII.

Defendant answering paragraph twelve of the

plaintiffs' complaint, denies that since the grant, is-

suance and delivery of any letters patent to the plain-

tiffs, that the defendant had anv knowled2:e of the

facts set forth ; denies that he had any knowledge of

the rights of the plaintiffs in the premises, or against

their will, or without a license or authority of the

plaintiffs, or either of them, or in violation of the ex-

clusive rights and liberties, or any rights and liberties

granted or secured b}^ any letters patent ; and denies

that he has at any time on or before or since, Sep-

tember, 1901, or that he now is, or ever has been,

within the Southern District of California, or at any

other time or place, constructing and using, or caus-

ing to be constructed and used, an^^ fittings contain-

ing and embodying the respective inventions and im-
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provements set forth and described and claimed in

said letters patent Nos. 635,619 and 788,803 ; and de-

nies that he intends or threatens to continue so to do,

or that he has ever used or intended to use any fit-

tings embodying the respective inventions of said

letters patent, or that he has violated or infringed

upon the exclusive rights of plaintiffs, or upon any

rights of them at all under said letters patent,

or that by reason of any fittings used, made or

manufactured by this defendant, that the plain-

tiifs are being deprived of large profits and ad-

vantages, or that they are being deprived of profits

or advantages at all, or that plaintiffs might have

large profits, or any profits at all accrue to their bene-

fit by reason of any infringement or act of the de-

fendant, or that the defendant is causing the plain-

tiffs great and irreparable damage, or that he is caus-

ing them damages at all.

Defendant further answering the plaintiffs' com-

plaint alleges that the pretended improvement and

new discovery for fittings as set out in said com-

plaint, and as mentioned in said letters patent there-

in referred to, was not new when produced by said

plaintiff, but was known and previously patented

and described in printed publication prior to the al-

leged invention thereof by the said plaintiff's, that is

to say : the said fittings were patented previously in

and by the following letters patent of the United

States of America, No. 577,793, A. C. Stewart, Feb-

ruary 23, 1897, and said letters patent referred to and
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said fittings were previously patented by said A. C.

Stewart, in the United States in the year 1885, the

exact date of which is unknown to defendant, but

which he prays leave to insert upon being informed

of the date.

Defendant further answering, avers that he is in-

formed and believes that the said A. C. Stewart and a

number of other persons whose names are unknown

to the defendant had previous knowledge for more

than two years of substantially the same fittings pat

ented by said plaintiffs prior to the alleged discovery

and invention thereof by said plaintiff, and that de-

fendant himself used substantially the thing pat-

ented, in the County of Los Angeles, State of Cali-

fornia, and elsewhere, previous to the issuing of the

letters patent to said plaintiffs ; and aver on informa-

tion and belief, that an ai3paratus, substantially iden-

tical with the fittings alleged to be invented by said

plaintiff, was known and generally used throughout

the country for more than two years previous to the

application for the letters patent referred to in plain-

tiffs' complaint, and that said improvements were

known and used by others in this country for more

than two years, and were described in other printed

publications in this and other countries for more

than two years prior to the alleged invention thereof

by said plaintiff, the names and residences of said

certain other persons having such prior knowledge,

and making such prior use, are at present unknown

to the defendant, and therefore prays your Honors

that so soon as thev mav reasona])lv obtain informa-
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tion sufficient to set forth those matters in detail thev

may be permitted to do so, by amended answer or

otherwise as to your Honors shall seem meet.

Wherefore, this defendant prays to be hence dis-

missed with his reasonable costs in this behalf in-

curred.

ELMER I. MOODY and

C. M. SIMPSON,
Solicitors for Defendant.

[Endorsed]: No. 1232. In the U, S. Circuit

Court of the Ninth Circuit, Southern District of

, Southern Division. Frank Walker et al.,

Plaintiff, vs. Fred B. Morton, Defendant. Answer

to Bill of Complaint in Equity. Filed Apr. 2, 1906.

Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Deputy. C. M. Simpson, Elmer I. Moody, Attorney

At Law, Suite 205-206 Slavin Bldg., Pasadena, Cal.

Solicitors for Defendant.

Circtdt Court of the United States, in and for the

Ninth Circuit, Southern District of California.

IN EQUITY—No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Interlocutory Decree.

This cause having come on to be heard, upon the

pleadings, proceedings and proofs herein, filed on be-
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half of both parties and after hearing Frederick S.

Lyon, Esq., counsel for complainants, and George E.

Harpham, Esq., counsel for defendant, and after

due proceedings had, it is, upon consideration, or-

dered, adjudged and decreed as follows

:

I.

That letters patent of the Unitc^d States Number

635,619 issued to Prank Walker on the 24th day of

October, 1899, for Combination Soil-Pipe Drainage

and Venting Fittings are good and valid in law, par-

ticularly as to the third and fifth claims thereof,

which are as follows:

3. A drainage and venting fitting comprising a

soil-pipe member; a vent-pipe member connected

therewith; a lateral drainage-discharge arranged to

discharge into the drainage and vent-pipe member,

and an inclined deflector arranged inside of the

drainage and vent-pipe member above and over the

lateral drainage-discharge to direct the water down-

wardly.

5. A drainage and venting pipe j^rovided in its

length with an enlargement; a lateral drainage—re-

ceiving opening or openings in the enlargement ; and

inclined deflectors projecting out from the wall of

the enlargement over such openings, the lower ends

of said deflectors extending out beyond the inner wall

of the pipe, whereby the incoming stream has a free

outlet and is directed downwardly into the pipe, sub-

stantially as described.

II.

That the said Frank Walker was the first true and

original inventor of the invention and improvement
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described and claimed in said letters patent and par-

ticvdarly recited in the said third and fifth claims

thereof, and that the said invention was not known

or used by others before said Frank Walker's in-

vention or discovery thereof, or patented or described

in any printed publication in the United States of

America or anv foreim countrv before said Frank

Walker's invention or discovery thereof, or more

than two years prior to said Frank Walker's appli-

cation for letters patent thereon in the United States

of America or in public use or on sale in the United

States of America for more than two years prior to

Frank Walker's said application for letters patent

therefor, and not abandoned.

III.

That the letters patent of the United States issued

to Frank Walker on the second dav of Mav, 1905,

for Sanitary Drainage and Vent Fittings Number

788,803, are good and valid in law, particularly as to

the first, second, sixth and seventh claims thereof,

which are as follows

:

1. A double drainage-fitting consisting of a soil-

pipe section having a central chamber with lateral

downwardly-curved inlet branches, the upper side of

said branches terminating inside the chamber in de-

flectors at a point which is lower than the center of

the inlets of the drainage branches.

2. A drainage and ventilating fitting comprising

a tubular body with a main chamber provided with

lateral drainage branches extending thereinto, de-

flectors extending downwardly from the respective

lateral branches into the main chamber, and a vent-
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chamber commuiiicating with the main chamber be-

low the deflectors.

6. A double drainage-fitting consisting of a soil-

pipe section having a main chamber having inlet and

outlet portions at top and bottom, curved drainage

branches leading obliquely downward into said drain-

age-chamber, the upper walls of the branches termin-

ating in deflectors extending obliquely inward and

downward from the drainage branches into the main

chamber, and a vent-pipe opening into tlie main

chamber between said deflectors.

7. A double drainage-fitting consisting of a soil-

pij)e section having a central chamber with lateral

downwardlj^-curved inlet branches, the upper side of

said branches terminating inside the chamber in de-

flectors at a point which is lower than the center of

the inlets of the drainage branches and a hub extend-

ing outwardly from the fitting for the purpose stated.

IV.

That the said Prank Walker was the first true and

original inventor of the invention and improvement

described and claimed in said letters patent number

788,803, and particularly recited in the first, second,

sixth and seventh claims thereof, and that the said

invention was not known or used by others before

said Frank Walker's invention or discovery thereof

or patented or described in any printed publication

in the United States of ximerica or any foreign coun-

try before said Frank Walker's invention or dis-

covery thereof or more than two years prior to said

Frank Walker's application for letters patent there-

on in the United States of America or in public use
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or on sale in the United States of America for more

than two years prior to said Frank Walker's said

application for letters patent therefor and not

abandoned.

V.

The complainants, Frank Walker and Reese

Llewellyn, are the lawful owners of said letters pat-

ent Numbers 635,619 and 788,803 as set forth in the

Bill of Complaint.

vr.

That the defendant, Fred B. Morton, has infringed

upon the said letters patent and upon each of the said

letters patent, and particularly the third and fifth

claims of said letters patent Number 635,619 and

claims one, two, six and seven of said letters patent

Number 788,803, and upon the exclusive rights of the

comi^lainants under the same, b}" the manufacture,

use and sale of fittings like Complainants' Exhibit

VII.

That the (complainants recover of the defendant

the profits, gains and advantages which the said de-

fendant has derived, received or made, by reason of

said infringement of said third and fifth claims of

said letters patent Numbers 635,619, and said first,

second, sixth and seventh claims of said letters patent

Number 788,803, or that the complainants do recover

of the said defendant any and all damages which the

complainants have sustained or shall sustain by

reason of said infringement by the defendant.

VIII.

And it is hereby referred to Lynn Helm, Esq., as
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the Master of this Court, who is appointed, pro hac

vice, to take and state the account of said gains, prof-

its and advantages and to assess such damages and

to report thereon with all convenient s])eed ; and the

defendant, Fred B. Mort/on, his attorneys, clerks,

servants, agents, associates and workmen, are hereby

directed and required to attend before said Master

from time to time as required, and to produce be-

fore him such books, pai)ers, vouchers and docu-

ments, and to submit to such oral examination as the

Master may require.

IX.

That a perpetual injunction issue out of and under

the seal of this Court, directed to the said defendant,

Fred B. Morton, his attorneys, agents, servants,

w^orkmen and associates, enjoining and restraining

them and each of them from directlv or indirectlv

making or causing to be made, using or causing to

be used, or vending to others to be used, in any man-

ner, any articles , devices, or fittings, containing, em-

bodying or emplojdng the said inventions or improve-

ments granted by the said letters patent, or either

thereof, and particularly claimed in the third and

fifth claims of said letters patent Number 635,619 as

above quoted, and particularly claimed in the first,

second, sixth and seventh claims of said letters patent

Number 788,803, or any fitting capable of being com-

bined or adapted to be used in infringement of said

claims or either thereof, or infringing upon or violat-

ing the said letters patent or either thereof in any
manner whatsoever.
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X.

That the complainants do recover of the defendant

their costs and disbursements of this suit to be taxed,

and that the question of increase of damages and of

further questions be reserved until the coming in of

the Master's report.

Dated Los Angeles, California, March 25th, 1907.

Costs taxed at $99.02/100.

By the Court.

OLIN WELLBORN,
District Judge.

Decree entered and recorded March 25, 1907.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern Di-

vision. Prank Walker and Reese Llewellvn, Com-

plainants, vs. Fred B. Morton, Defendant. In

Equity. Interlocutory Decree. Piled Mar. 25, 1907.

Wm. M. Van Dyke, Clerk. Chas. N. Williams,

Dejouty. Prederick S. Lyon, Townsend, L^^on,

Hackley & Knight, 504-7 Merchants Trust Bldg.,

Los Angeles, Cal., Solicitor for Complainants.

Clerk's Certificate to Enrolled Papers.

Whereupon, said bill of complaint, subpoena, an-

swer, replication, and said interlocutory decree are

hereto annexed, said intei'locutorv decree beinG;- dulv
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signed, filed, and enrolled, pursuant to the yjractice of

said Circuit Court.

[Seal] Attest, ete. WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1232. In the Circuit Court of

the United States, Ninth Judicial Circuit, for the

Southern District of California. Southern Division.

Frank Walker and Reese Llewellyn vs. Fred B. Mor-

ton. Enrolled Papers. Filed March 25th, 1907.

Wm. M. Van Dvke, Clerk. Bv Chas. N. Williams,

Deputy Clerk. Recorded Decree. Register Book

No. 3. Page 224.

In the Circuit Court of the United States, Ninth Cir-

cuit, Southern District of California, Southern

Division.

IN EQUITY—No. 1232.

FRANK WALKER ^nd REESE LEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Defendant's Motion to Correct and Amend Decree.

Now comes defendant and moves the Court that the

decree and judgment heretofore entered in the above-

entitled action be corrected and amended by striking

out paragraphs 7 and 8 and all of clause 10 after

*' taxed/' on the ground that as to said matters the
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decree was not warranted by the plcadin^i^s and testi-

mony.

Said motion wall be made on the pleadings, the

depositions and the minutes of the Court.

G. E. HARPHAM,
Solicitor for Defendant.

Complainants and their solicitor will take notice

that I shall present the foregoing motion to have the

decree amended to the Court for decision on Mon-

day, April 15th, 1907, upon the opening of the court

on that day or as soon thereafter as counsel can be

heard.

G. E. HARPHAM,
Solicitor for Defendant.

[Endorsed]: No. 1232. United States Circuit

Court, Southern District of California, Southern Di-

vision. Frank Walker & Reese Llewellyn, Com-

plainants, vs. Fred B. Morton, Defendant. Motion

to Correct Deccee. Filed Apr. 11, 1907. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy. G.

E. Harpham, Solicitor for Defendant.
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At a stated term, to wit, the January Term, A. D.

1907, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in and

for the Southern District of California, South-

ern Division, held at the courtroom, in the city

of Los Angeles, on Monda^y, the third day of

June, in the year of our Lord one thousand nine

hundred and scA^en: Present: The Honorable

OLIN WELLBORN, District Judge.

No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
!^

:

' Defendant.

Order Correcting and Amending Decree, etc.

This cause coming on this day to be heard on de-

fendant's motion to correct and amend the decree en-

tered herein, and also to be heard on defendant's mo-

tion for a rehearing herein; Frederick S. Lyon, Esq.,

appearing as counsel for complainants, and George E.

Harpham, Esq., appearing as counsel for defendant

and said motion to correct the decree having been pre-

sented to the Court by counsel for the respective par-

ties, it is now by the Court ordered, with the consent

of Frederick S. Lyon, Esq., of counsel for defendant,

that the decree and judgment heretofore entered in

said cause be, and the same hereby is corrected and

amended by striking out paragraphs 7 and 8, and all
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of clause 10 after ^* taxed"; and said motion for a re-

hearing having been presented to tlie Court by coun-

sel for defendant, and objected to by counsel for com-

plainant, it is now by the Court ordered that said

matter be, and the same hereby is continued until

Monday, June 10, 1907, at 10:30 o'clock A. M., with

leave to defendant to amend his ])etition for a re-

hearing.

In the Circuit Court of the United States, Ninth Jn-

dieial Circuit, Southern District of California,

Southern Division,

No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant.

On the 26th day of November, 1907, a hnal decree

in accordance with the order of the Court theretofore

made and entered herein, was signed, filed, entered

and recorded herein, and is hereto annexed.
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In the United States Cireuit Court, for the Ninth

Circtdt, Southern District of California, South'

em Division.

In EQUITY—No. 1232,

REESE LEWELLYN and PRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Final Decree.

At a stated term of the above-entitled Court, to wit,

the July term, 1907, held at the courtroom thereof, in

the city and county of Los Angeles, State of Califor-

nia, on the 26th day of November, 1907—present,

Hon. Olin Wellborn, District Judge, presiding:

Be it remembered that this cause came on regu-

larly to be heard, and on March 25th, 1907, an inter-

locutor}^ decree was entered, decreeing that complain-

ants recover of defendant the profits which he had

made by reason of such infringement, and referring

the cause to Lynn Helm, as special Master to take

an accounting and make a report to the Court of

same; and on defendant's motion said interlocutory

decree was, by order of the Court, amended on June

3d, 1907, by striking out thereof the clause awarding

dam^mges or ]n'ofits and for said reference.

Vs^herefore it is now ordered that said interlocu-

tory decree as amended be, and the same is, made

final, and that a perpetual injunction issue out of
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and under the seal of this Court, directed to the said

defendant, Fred B. Morton, his attorneys, agents,

servants, workmen and associates, enjoining and re-

straining them, and each of them, from directly or

indirectly making or causing to be made, using or

causing to be used, or vending to others to be used, in

any manner, any articles, devices, or fittings, contain-

ing, embodying or employing the said invention or

improvements granted by the said Letters Patent, or

either thereof, and particularly claimed in the third

and fifth claims of said letters patent No. 635,619, as

above quoted and particularly claimed in the first,

second, sixth and seventh claims of said letters patent

No. 788,803, or any fitting capable of being combined

or adaiDted to be used in infringement of said claims

or either thereof, or infringing upon or violating the

said letters patent or either thereof in any manner

whatsoever.

It is further ordered that complainants do recover

of and from defendant the sum of $1.00 as nominal

damages for said infringement, and their costs in-

curred since the entry of said interlocutory decree to

be taxed.

By the Court

:

OLIN WELLBORN,
District Judge.

Decree entered and recorded November 26th, 907.

WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.
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[Endorsed] : No. 1232. U. S. Circuit Court, Ninth

Circuit, Southern District of California, Southern

Division. Reese Llewellyn and Frank Walker, Com-

plainants, vs. Fred B. Morton, Defendant. Final

Decree. Filed Nov. 26, 1907. Wm. M. Van Dyke,

Clerk. Chas. N. Williams, Deputy.

Clerk's Certificate to Enrollment of Pinal Decree.

Whereupon, said final decree is hereto annexed;

said final decree being duly signed, filed and enrolled

pursuant to the practice of said Circuit Court.

Attest, etc.

[Seal] WM. M. VAN DYKE,
Clerk.

By Chas. N. Williams,

Deputy Clerk.

[Endorsed] : No. 1232. In the Circuit Court of

the United States, Ninth Judicial Circuit, for the

Southern District of California, Southern Division.

Frank Walker and Eeese Llewellyn vs. Fred B. [Mor-

ton. Enrolled Papers. Filed November 26th, 1907.

Wm. M. Van Dyke, Clerk. By Chas. N. Williams,

Deputy Clerk. Eecorded Decree. Register Book

No.3, Page 248.
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In the Circuit Court of the United States, in and for

the Ninth Circuit, Southern District of Califor-

nia. Southern Division.

IN EQUITY.
FRANK WALKER and REESE LLEWELLYN,

Complainants,

TS.

FRED B. MORTON,
Defendant.

Depositions on Behalf of Complainants.

Proofs on final hearing, taken on behalf of com-

plainants in the above-entitled snit, at the office of

Townsend, Lyon, Hackley and Kniji^ht, 504 Mer-

chants Trust Company Building, Los Angeles, Cali-

fornia, before Frank L. A. Graham, Notary Publi(i

in and for Los Angeles County, California, commenc-

ing at 10:00 A. M. Saturday, June 23, 1906, pursu-

ant to attached notice.

Present: Frederick S. Lyon, on behalf of com-

plainants; Elmer L Moody, on behalf of defendant;

and defendant, Fred B. Morton, personally.

AVhereupon the following pro('eedings were had:
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Deposition of Frank Walker on Behalf of Com-

plainants.

FRANK WALKER, called on behalf of the com-

plainants, being first duly sworn according to law,

deposes and says as follows

:

Direct Examination by Mr. LYON.
Q. 1. Please state your name, age, occupation

and residence.

A. Prank Walker; age 64; residence, 748 W. 1st,

Los Angeles ; occupation, retired contractor.

Q. 2. Are you the Frank Walker named in letters

patent of the United States Nos. 635,619 and 788,803?

A. I am.

Q. 3. You are one of the complainants in this ac-

tion? A. I am.

Mr. LYON.—We offer in evidence original letters

patent Nos. 635,619, dated October 24, 1899, as Ex-

hibit "A.'\

We offer in evidence original letters patent No.

788,803, dated May 2, 1905, as Exhibit ^^B."

We offer in evidence assignment bearing date Oc-

tober 13, 1904, as Exhibit ^^C."

We offer in evidence assignment dated Januar.y 2,

1906, as Exhibit 'VD."

Q. 4. State whether or not you have ever manu-

factured or sold any combination soil-pipe, drainage

and venting fittings embodying the construction set

forth in letters patent No. 635,619, Exhibit "A,''

A. 1 have.
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(Deposition of Frank Walker.)

Q. 5. Have you any of those fittings that you can

produce ?

A. I have. This is one. (Witness produces fit-

ting.)

Mr. LYON.—We offer the fitting last produced by

the witness in evidence as Complainant's Exhibit

Q. 6. Have you manufactured or sold any sani-

tary drainage and vent fittings embodying the con-

struction described and set forth in letters patent No.

788,803, Exhibit ^ ^B '

' ? A. I have.

Q. 7. Can you produce a fitting embodying such

construction ?

A. I can. This one embodies it. (Pointing to

Complainants' Exhibit '^E.")

Q. 8. How many fittings embodying this con-

struction as set forth in Exhibit ^'E" have you manu-

factured and sold?

A. I could not tell exactly—probably $3,000 dol-

lars' worth, under Exhibit ^^B," and approximately

$27,000 dollars' worth under Exhibit ^^A."

Q. 9. To what extent have the fittings which you

last referred to, as being manufactured vmder Ex-

hibit ' ^ A, " been used ?

A. They have been used quite extensively, and

have superseded the old style double fittings. I am
also sending them up to Portland, Victoria, San

Francisco, and San Jose.

Q. 10. To what special use, if any, is this fitting

like Exhibit '*E" particularly adapted?
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(Deposition of Frank Walker.)

A. They are adapted for going in thin x)artitions

where double sanitary fitting is required.

Q. 11. What do vou mean in your last answer by

the term ''double sanitary" as applied to fittings?

A. The ordinary double sanitary T, if put in the

building in a double house, and one house should be-

come vacant, the drainage from the other house would

flow over and have a tendency to fill up the drainage

of the other fitting, causing material to lodge thereon,

which would decompose and generate much more

sewer gas than with my fittings.

Q. 12. How is this prevented in the fittings shown

in the two patents Exhibits ''A" and ''B" and in

the fittings Exhibit ''E"?

A. By the deflectors that are arranged between

the two lateral openings, which act for the purpose

of turning the drainage downwardly in the fitting,

and prevents the drainage from one fitting passing

over to the other.

Q. 13. Can you produce one of the fittings caused

to be made by defendant and sold by him?

A. I can. (Witness produces fitting.)

Mr. LYON.—We offer the fitting produced by wit-

ness in evidence as Complainants' Exhibit ''F," de-

fendant's fitting.

Mr. MOODY.—It is stipulated that the fitting, Ex-

hibit ''F," is the fitting sold by defendant.

Q. 14. Did you ever sell any fittings manufac-

tured bv vou and embodving the construction set
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(Deposition of Frank Walker.)

forth and explained in letters patent 635,619, Ex-

hibit **A," to defendant herein'? A. I did.

Q. 15 When and to what extent ? Approximately.

A. Nearly a year ago, probably about $50 worth.

Q. 16. State whether or not the defendant ever

represented you in any manner in the manufacture

or sale of fittings imder either of the patents here in

evidence.

A. He did, in this respect; took drawings of my
fittings East, for the purpose of getting estimates on

the cost of making the fittings.

Q. 17. Have you examined the fitting, Exhibit

'^F," defendant's fitting, carefully?

A. I have.

Q. 18. Comparing the same with the constructions

set forth in the patents Exhibits ^*A" and ''B," state

whether or not the fitting. Exhibit ^*F,'' embodies the

constructions shown in said letters patent, or either

thereof, pointing out particularly such construction

in your answer.

Mr. MOODY.—I object to that question on the

ground that it calls for a conclusion of the witness.

A. The fitting is practically the same, meets all

the requirements by extending deflectors down in be-
«

tw^een the two lateral openings, and having the vent

between the two deflectors.

Q. 19. State whether or not the fitting. Exhibit

^*F," defendant's fitting, comprises a soil-pipe mem-

ber. A. It does.
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(De];)Osition of Frank Walker.)

Q. 20. State whether or not the fitting. Exhibit

'*P/' defendant's fitting, comprises a vent-pipe mem-

ber connected with the soil-pipe member.

A. It does.

Q. 21. State whether or not the fitting Exhibit

*rP/' contains a lateral drainage discharge arranged

to discharge into the drainage and vent-pipe mem-

ber. A. It does.

Q. 22. State w^hether or not said fitting, Exhibit

'*P," embodies and contains one or more inclined de-

flectors arranged inside of the drainage and vent-

pipe member above and over the lateral drainage

discharge to direct the water downw^ardty.

A. It does.

Q. 23. State Avhether or not said fitting. Exhibit

^'F," is provided in its length with an enlargement,

having one or more lateral drainage-receiving open-

ings into the enlargement. A. It has.

Q. 24. State whether or not the inclined deflectors

used in the fitting, Exhibit *'F," are arranged to pro-

ject out from the wall of the enlargement over the

drainage-receiving opening or openings.

A. It does.

Q. 25. State whether or not in the fitting, Exhibit

^'F,'' the incoming stream has a free outlet and is

directed downwardly into the pipe. A. It has.

Q. 26. State w^iether or not the fitting. Exhibit

*'F," is a double-drainage fitting. A. It is.

Q. 27. State whether or not it contains a soil-pipe

having a central chamber with lateral, downw^ardly

curved inward branches. A. It does.
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(Deposition of Frank Walker.)

Q. 28. State whether or not, in said Exhibit *^F,-

the upper side of said branches terminate inside the

central chamber in deflectors at a point which is

lower than the center of the inlets of the drainage

branches. Q, They do.

Q. 29. Has the fitting, Exhibit '^F,'^ a tubular

body witli a main chamber? A. It has.

Q. 30. State whether or not such main chamber

is provided with lateral drainage branches extending

into the main chamber. A. It is.

Q. 31. State whether or not the fitting, Exhibit

^^F,'^ is provided with deflectors extending down-

wardly from the respective lateral branches into the

main chamber. A. It is.

Q. 32. Sftate whether or not the fitting, Exhibit

*^F,'' is provided with a vent chamber communicat-

ing with the main chamber below the deflectors.

A. There is no suijplemental vent chamber in

this, speaking of Exhibit ^'F."

Q. 33. Are the deflectors in Exhibit ''F" ex-

tended obliquely inward and dowaiw^ard from the

drainage branches into the main chamber'?

A. They are.

Q. 34. In the fitting. Exhibit ^ ^ F, '

' is there a vent-

pipe opening into the main chamber between said

deflectors? A. There is.

Cross-examination by Mr. MOODY.
XQ. 1. What is the difference betw^een the two

fittings described in your letters patent, being Ex-

hibits "A'' and ^^B'^?
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(Deposition of Frank Walker.)

A. In Exhibit *^A,'^ tlie drainage is not turned

down outside of the fitting; in Exhibit ^^B," the

drainage is turned down before it enters the fitting.

XQ. 2. Is that all the difference'?

A. There is other differences, that is, that this fit-

ting, Exhibit *'B,'' has an extra vent on it, which is

not shown on Exhibit ^^A."

XQ. 3. Which one of these letters patent covers

the fitting being Exhibit **E," which you have pro-

duced here ? A. It is covered by them both.

XQ. 4. How long has the fitting been in use to

your knowledge? I refer to Exhibit ^^E."

A. About—well—as shown in patent, Exhibit

*^B," about two years and a half. As shown in pat-

ent, Exhibit *'A," six years. Probably seven.

XQ. 5. Have you ever sold any of these fittings to

Mr. Morton? If so, how many?

A. I cannot say w^hether I sold Mr. Morton this

particular fitting, Exhibit **E," but I sold him fit-

tings embodying the same construction.

XQ. 6. In your answer to Q. 12, you state, '^by

the deflectors that are arranged between the two lat-

eral openings w^hich act for the purpose of turning

the drainage downwardlv." I will ask vou to take

Exhibit '^E" and show me where these deflectors are.

A. Here. (Witness points to the deflectors

fonned by the flange inside and between the lateral

openings of Exhibit ''E.")

XQ. 7. Do those deflectors start from the bore of

the fitting and project inward?
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(Deposition of Frank Walker.)

A. They do and project inward and downward.

XQ. 8. What is the approximate length of those

deflectors %

A. About two and three-quarter inches.

XQ. 9. I will ask you to take Exhibit ^'F'' and

point to any deflectors that you may find on the in-

side of that fitting, inside the bore, extending down-

wardly.
ft/

A. Here they are. (Witness points inside the

lateral openings.)

XQ. 10. I will ask you to look through the bore

of the fitting at the bottom, and state whether or not

you find au}^ deflectors extending downwardly on the

inside of the fitting, inside the bore. And being sep-

arate and apart from the main bod}^ of the pipe.

A. The deflectors extend downwardly from the

lateral openings into the chamber, forming a vent

pijje between the deflectors, and laying between the

lateral openings.

XQ. 11. That answer is not responsive to the

question.

A. There are deflectors here that separate the

main bod}^ of the pipe into three parts.

XQ. 12. You can answer that question by ^^yes''

or **no."

(XQ. 10 re-read.)

A. There is no deflectors separate from the main

body of the pipe. They are joined to it.

XQ. 13. Looking at Exhibit '*F/' on the inside

of the bore, state wliether or not you find a deflector
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(Deposition of Frank Walker.)

extending downwardly and covering or oi^posite tlie

lateral entrance to the main pipe. A. I do.

XQ. 14. What is the approximate length of any

deflector that you say you find in Exhibit '^F"1

A. About two and a half inches.

XQ. 15. State whether or not there are deflectors

used in Exhibit 'T/' and arranged to project out

from the wall over the drainage-receiving openings.

A. There are.

XQ. 16. State whether or not it contains a central

chamber with lateral downwardly curved inw^ard

branches. A. It does.

XQ. 17. State whether or not in the Exhibit ^ ^ P,

"

if the receiving openings do not extend downw^ardly

to the main body of the pipe without any deflector

projecting over its entrance to the main body.

A. They do not.

FRANK WALKER.

Deposition of Henry Bounds Gary on Behalf of Com-

plainants.

HENRY BOUNDS GARY, called as a witness

on behalf of complainants, being first duly sworn

according to law, deposes as follows;

Direct Examination by Mr. LYON.
Q. 1. Please state your name, age, residence and

occupation.

A. Henry Bounds Gary; age, 64; residence, 1423

Wright St. ; mechanic.



50 Fred B, Morton vs,

(Deposition of Henry Bounds Gary.)

Q. 2. What experience, if any, have you had in

the manufacture, building, construction and sale of

mechanical devices?

A. I commenced about '61, and have been at it

continuously ever since.

Q. 3. State in a general way what experience you

have had therein.

A. I have worked as a mechanic for wages in

building various articles ; I have sold manufactured

machinery; I have invented and manufactured me-

chanical devices, and sold them.

Q. 4. State whether or not you have had any ex-

perience in the practical manufacture or installation

or use of plumbing goods, such as sew^r fittings and

X)iping, etc.

A. I have personally installed sewer fittings and

piping, done the entire w^ork.

Q. 5. What experience, if an^^, have you had with

draw^ings of mechanical devices and patent office

drawings?

A. My experience in mechanical drawings has

been extensive, and patent drawings I have been

conversant with more or less for the past thirty years

or more.

Q. 6. What experience, if any, have you had in

connection wdth the building of machinery and me-

chanical devices from the descriptions and drawings

contained in United States letters patent?

A. I have constructed many w^orking models from

the drawings and specifications of various patents.
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(Deposition of Henry Bounds Gary.)

Q. 7. Have you examined letters patent of the

United States Nos. 635,619, Exhibit ^'A," and 788,-

803, Exhibit ^^B"? A. Yes.

Q. 8. State whether or not you understand the

same and each thereof and the constructions therein

set forth. A. I think I do.

Q. 9. Have you examined the fittings, Exhibits

^^E" and '^P"? A. I have.

Q. 10. State whether or not there is any substan-

tial difference in the construction of the fittings, Ex-

hibits ^^E" and ^*F"; and if there is, point out the

same. Point out such differences.

Mr. MOODY.—Object to that on the ground that

it has not been shown that the witness is competent

as an expert to testify in regard to these two fittings,

and that it calls for a conclusion of the witness.

A. The only difference apparent is, that the lat-

erals of Exhibit ''E" extend into the main pipe,

and their orifices are broadened in the main pipe;

whereas in Exhibit '^P/' the orifices are delivered

to the main pipe at the same size and at the surface

of the main pipe, and not broadened.

Q. 11. State wliether or not the fitting. Exhibit

*^P," is a drainage fitting having a soil-pipe mem-

ber. A. It is.

Q. 12. Has Exhibit ''P" a vent-pipe member con-

nected with the soil-pipe member^ A. It has.

Q. 13. State whether or not you find, in Exhibit

*'P," one or more lateral drainage discharges, ar-

ranged to discharge into the drainage and vent-pipe

member. A. I do.
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(Deposition of Henry Bounds Gary.)

Q. 14. State whether or not Exhibit "¥'^ com-

prises an inclined deflector arranged inside of the

drainage and vent-pipe member above and over the

lateral drainage discharge, to direct the water down-

wardly. A. Yes, it does.

Q. 15. State w^hether or not Exhibit ^'F" is pro-

vided with an enlargement in its length.

A. It is.

Q. 16. State wdiether or not the lateral drainage

discharges of Exhibit '^F" are arranged to discharge

into the enlargement. A. They are.

Q. 17. State whether or not, in Exhibit ^'F,''

there are any inclined deflectors projecting out from

the wall of the enlargement over the lateral drain-

age-receiving openings. In other words, any in-

clined deflectors extending down from the top wall

and over or opposite the drainage-receiving open-

ings. A. There are.

Q. 18. State whether or not, in Exliibit ^^F," the

incoming stream, flov»dng through the lateral open-

ings has a substantially free outlet into and is di-

rected downwardly into the drainage pipe.

A. It has, and is.

Q. 19. State whether or not this is accomplished

in the construction of Exhibit '*F" in substantially

the same manner as in Fig. 7 of Exhibit ^^A."

A. It is.

Q. 20. State whether or not the fitting, Exhibit

*^F,'Ms a double drainage fitting. A. It is.
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(Deposition of Henry Bounds Cary.)

Q. 21. State whether or not it comprises a soil-

pipe section having a central chamber, with lateral

downwardly curved inlet branches.

A. It is and does.

Q. 22. State whether or not Exhibit ''F" com-

prises a construction in which the upper side of

the lateral branches terminates inside the central

chamber in deflectors, at a point which is lower than

the center of the inlets of the drainage branches.

A. It does.

Q. 23. State whether or not, in Exhibit ^^F,'' the

deflectors extend downwardly from the respective

lateral branches into the main chamber.

A. Thev do.

Q. 24. State whether or not, in Exhibit ''F,"

there is a vent chamber communicating with the

main chamber below the deflectors.

A. There is.

Q. 25. State whether or not in Exhibit ^^F'' there

are curved drainage branches leading obliquely

downward into the drainage chamber.

A. There are.

Q. 26. State whether or not, in Exhibit '^F,'' the

upper or inner walls of the branches terminate in

deflectors extending obliquely inward and downward

from the lateral branches into the main chamber.

A. They dp.

Cross-examination by Mr. MOODY.
XQ. 1. When did you first see these tw^o fittings?

A. I should judge within two months ; it may be

longer—I can't remember.
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(Deposition of Henry Bounds Gary.)

XQ. 2. Now, I want to ask you, Mr. Gary, to look

at tliis figure in Exhibit '^A," which shoAvs deflectors

extending downwardly on the inside of the fitting,

whether or not Exhibit **E" is not constracted ex-

a^tly the same as that shown in this figure.

A. I would not say exactly, but approximately.

XQ. 3. Has Exhibit *^E" a deflector starting

from the side w^all of the fitting, extending out into

the enlargement and downwardly over the side open-

ing? A. It has.

XQ. 4. Approximately as that shown in the figure

in Exhibit ^^A"?

A. The inner walls of the vent pipe of Exhibit

**E" are not made the same as in the drawing, but

their construction continued down with the flange or

deflector is an equivalent construction of the drawing

of Figure 7.

XQ. 5. Is there in Exhibit ''P" a deflector start-

ing at the top of the side opening or entrance and ex-

tending into the chamber downwardly and over the

face of the openings ? A. There is.

XQ. 6. Do you mean to say, Mr. Gary, that you

can find those deflectors extending as I asked you

in that question'?

A. Yes, sir. The enlargement of these two cham-

bers I find to be in different directions. One is an en-

largement. In Exhibit *^E'' the enlargement is at

right angles with the laterals; in Exhibit '^F," the

enlargement is in the same direction as the laterals.

l\Ir. MOODY.—I object to the statement of the

witness where he makes a statement attempting to ex-
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plain his former answer, in which he does not refer

to the subject matter of the question.

Redirect Examination by Mr. LYON.
KDQ. 1. In your answer to XQ. 4, you state that

the deflector is an equivalent construction to the con-

struction of Fig. 7 of Exhibit ''A." State whether

or not, in Exhibit ^^E," and Exhibit ^^F," the de-

flectors perform the same function in substantially

the same manner as do the deflectors shown in Fig. 7

of Exhibit **A.'' A. They do.

H. B. GARY.
It is stipulated by and between the parties that the

exhibits introduced shall be retained in the custod}^

of the counsel for the party introducing the same,

to be produced upon notice at the further taking of

testimony herein by either party, to be filed in the

oiSce of the Circuit Court when the testimony is

closed.

Mr. LYON.—This closes complainants' prima

facie case.

Notary's Certificate to Depositions of Walker and

Cary.

State of California,

County of Los Angeles,—ss.

I, Frank L. A. Graham, a Notary Public within

and for said County and State, do hereby certify that

the foregoing depositions of Frank Walker and
Henry Bounds Cary, were taken before me on behalf

of the complainants in the aboA'e-entitled suit on
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Saturday, June 23, 1906, at the offices of Ttownsend,

Lyon, Hackley & Knight, 504 Merchants Trust Co.

Bldg., Los Angeles, California, commencing at ten

A. M. of said day and completed on said day, that

each of said witnesses was by me duly sworn accord-

ing to law^ to testify the truth, the whole truth and

nothing but the truth in said cause, that the forego-

ing record is a true and correct record of the testi-

mony of said witnesses and of the proceedings had

during the taking of said depositions, that the testi-

mony of said witnesses was written out in typewrit-

ing by Ruby Archer in my presence and in the

presence of said witnesses and of counsel for the par-

ties ; that the defendant was personally present dur-

ing the taking of said depositions and was re]3re-

sented by Elmer I. Moody as his counsel during all

the taking of said depositions ; that said depositions

were read over by said witnesses before said wit-

nesses signed the same ; that the stipulations appear-

ing in the foregoing record were entered into between

the parties to said cause ; that I am not connected with

either of the parties to said controversy by blood or

marriage or directly or indirectly interested in the

matter in controversy.

In testunony whereof, Avitness my hand and official

seal at Los Angeles, Cal., this 23d day of June, 1906.

[Seal] FRANK L. A. GRAHAM,
Notary Pviblic in and for Los Angeles County, Cali-

fornia.

Notar3^'s fees $15.30—Paid by Complainant.
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[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern Di-

vision. Frank Walker and Reese Llewellyn vs. Fred

B. Morton. In Equity. Depositions of F. Walker

and H. B. Oary on Behalf of Complainants. Opened

and Filed Mar. 19, 1907. Wm. M. Van Dyke, Clerk.

Chas. N. Williams, Deputy. Frederick S. Lyon,

Townsend, Lyon, Hackley & Knight, 504-7 Mer-

chants Trust Bldg., Los Angeles, Cal.

In the Cireuit Court of the United States^ in and for

the Ninth Circuit, Southern District of Cali-

fornia, Southern Division,

IN EQUITY—No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant,

Depositions on Behalf of Defendant.

Proofs for final hearing, taken on behalf of de-

fendant in the above-entitled suit, at the office of

Townsend, Lyon, Hackley and Knight, 504-7 Mer-

chants Trust Building, Los Angeles, California, be-

fore Frank L. A. Graham, Notary Public in and for

Los Angeles County, California, coniniencing at 10 :00

A. M. Wednesday, xiugust 1, 1906, pursuant to stipu-

lation.

Present; Elmer I. Moody and C. M. Simpson, on

behalf of defendant ; and defendant, Fred D, Morton,
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personally; Frederick S. Lyon, on behalf of com-

plainants.

Wherenpon the following proceedings were had:

Deposition of Fred B. Morton in His Own Behalf.

FRED B. MORTON, being duly sworn, testified

in his own behalf as follows

:

Q. 1. State your name, age, residence and occu-

pation.

A. Fred B. Morton; 39; residence, 413 Lincoln

Ave., Pasadena, California. Wholesale dealer in

I)lumbers' supplies and drainage fittings, etc.

Q. 2. Are you the Fred B. Morton named in the

above-entitled action as defendant? A. I am.

Q. 3. Mr. Morton, I will ask you to state w^hether

or not you have examined Exhibits '^A" and *'B,"

offered in evidence on the part of the complainants?

A. I have.

Q. 4. Are you familiar with the contents and the

subject matters set out in those two exhibits?

A. I am.

Q. 5. Have you made an examination of Com-

plainants ' Exhibits ' ^E " and ^

'F " ? A. I have.

Q. 6. Are you familiar, and do you understand

the two exhibits ? A. I do.

Q. 7. How long have you been familiar with Ex-

hibit ^^E"?

A. AVell, I couldn't sav exact!v. I have known

of these littincjs for some few^ vears, that embodv

that principle.
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Q. 8. How long have you known and been familiar

withExliibit^^F"?

A. Well, somewhere in June or July last, 1 think

—about a year, or a little over.

Q. 9. I will ask you to state, in general terms,

the nature and kind of fitting of Exhibit ^*E"?

A. Exhibit ^*E" has a larger chamber—it is used

for placing in a jjartition where there is a fixture on

each side of that partition, so that you won't have

to crown vent your trap or back vent. It also—there

is a partition that keeps one fixture from discharg-

ing over into the opjjosite fixture.

Q. 10. State whether or ^ not, in Exhibit ^'E," you

find deflectors extending inwardly and downwardly

and opposite or over the lateral opening to the main

pipe.

Mr. LYON.—Objected to as leading, as incomije-

tent—no proper foundation laid—and as calling for

the conclusion and expression of opinion of the wit-

ness, and not the best evidence.

A. I do.

Q. 11. State whether or not Exhibit *'E" com-

prises a vent-pipe member connected with the soil-

pipe member f

Mr. LYONi.—Same objection.

A. It does.

Q. 12. State whether or not Exhibit ^^E'^ em-

bodies and contains one or more inclined defiectoi's,

arranged inside of the drainage and vent-pipe mem-
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bers above and over the lateral drainage discharge,

to direct the water downwardly.

Mr. LYON.—Same objection.

A. It does.

Q. 13. Have you examined Complainants' Exhibit

^^F"? A. I have.

Q. 14. Have jow ever had occasion to use that

kind of fitting ?

A. I have sold those fittings. I don't know what

you mean by using the fitting personally. I don't

use the fitting myself, any more than Mr. Walker

does his.

Q. 15. Are you thorouglily familiar with the fit-

ting? A. I am.

Q. 16. Both with its construction and operation?

A. I am.

Q. 17. Are you familiar with the construction and

operation of Complainants' Exhibit ^'E"?

A. I am.

Q. 18. Will you state in a concise manner the dif-

ference, if any, in the two fittings, Exhibit *'E" and

Mr. LYON.—^Same objection as noted to Q. 10.

A. In Exhibit *'F," we have no partitions. We
have the center bore of the fitting, with the inlet open-

ings, taking off of the side of the bore of the fittings,

and raised up above the opening that opens into the

center bore of the fitting, with my lateral openings

just above the opening that runs into the center bore

of the fitting, at an angle of about 75 degrees. Ex-

hibit '*E"—we have a chamber, central chamber.
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larger than its inlet or drainage openings, with par*

titions projecting downward over the lateral open-

ings, over the drainage discharge. That's all.

Qi. 19. State whether or not the inclined deflectors

used in the fitting, Exhibit ^^E,'' are arranged to pro-

ject out from the wall of the enlargement, over the

drainage-receiving openhig or openings.

Mr. LYON.—Same objection as to Q. 10.

A. They are and do.

Q. 20. State whether or not, in the fitting Exhibit

**F,'' there are inclined deflectors arranged to pro-

ject out from the wall of the enlargement over the

drainage-receiving opening or openings?

Mr. LYON.—Same objection.

A. No—there is not.

Q. 21. State whether or not in Exhibit ^'E'' if

the incoming stream has a free outlet.

Mr. LYON.—Same objection.

A. No—it strikes the deflector before it is turned

downward.

Q'. 22. Is this true of Exhibit ^ ^F " ?

Mr. LYON.—Same objection.

A. No.

Q. 23. State whether or not fitting Exhibit '*F"

is a double drainage fitting ?

Mr. LYON.—Same objection.

A. It is.

Q. 21. State whether or not Exhibit ^^F" contains

a soil-pipe having a central chamber with a lateral

downwardlv curved inward branches.
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Mr. LYON.—Same objection.

A. No.

Q. 25. State whether or not Exhibit ^^E" is a soil

pipe having a central chamber Avith a lateral down-

wardly curved inward branches?

Mr. LYON.—Same objection.

A. Yes.

Q. 26. Has it a central chamber—Exhibit "W^
A. Well, I don't know^ to construe that exactly.

Yes, it has a larger central chamber than its receiv-

ing openings.

Q. 27. State whether or not in Exhibit *'E" the

upper side of said branches terminate inside the cen-

tral chamber in deflectors at a point which is lower

than the center of the inlets of the drainage

branches? A. They do.

Q. 28. Is that the case with Exhibit ^^F''?

Mr. LYON.—Same. objection as to Q. 10.

A. No.

Q. 29. State wdiether or not in Exhibit ^^F" there

are any deflectors.

Mr. LYON.—Same objection as to Q. 10.

A. No—there are no deflectors—the w^alls of the

pipe accomplish the purpose of deflectors.

Q. 30. Is there anything in Exhibit '^F'' over or

opposite the openings into the main bore ?

Mr. LYON.—Same objection as noted to Q. 10, and

as indefinite and vague, not appearing wdiat is meant

by '*main bore."

A. There is nothing over the opening of the cen-

ter bore of the fitting.
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Q. 31. In Exliibit '*F," you will state the differ-

ence, if any, in the size of the receiving bores with

that of the main bore.

Mr. LYON.—Objected to as leading, as incompe-

tent, no proper foundation laid, and as calling for a

conclusion and expressing of an opinion of the wit-

ness, and as not the best evidence.

A. There is none—thev are the same.

Q. 32. In Exhibit ^'E,' ' will you state the differ-

ence, if any, in the size of the receiving bores with

that of the main bore.

Mr. LYON.—^Same objection as noted to the pre-

ceding question.

A. On Exhibit *'E," we have a larger chamber

than either the receiving or drainage openings, with

partitions in front of the receiving openings—You
want me to measure those partitions?—project into

the bore down over the drainage discharge inside the

bore of the fitting.

Q. 33. State whether or not if the deflectors in

Exhibit ^^E" have anything to do with the size of the

bore—the main bore.

Mr. LYON.—Same objection as noted to Q. 31.

A. The size of the main bore—^^vhy, they stop the

opening of the main bore.

Q. 34. Is there anything in Exhibit ''P" that

interferes with the size of the main bore ?

Mr. LYON.—Same objection, and as irrelevant

and immaterial.

A. No.
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Q. 35. State whether or not you have ever

ma7i/actured or sold a drainage-soil pij^e fitting con-

taining- deflectors extending' inwardlv and down-

wardly, and over or opposite the lateral opening or

openings other than those which you have purchased

from the complainant, Mr. Walker ?

Mr. LYON.—Objected to as leading, as incompe-

tent, no proper foundation laid, not the best evidence,

and as calling for a conclusion and expression of

opinion of the wdtness.

A. No—I never have.

Q. 36. Looking at Complainants' Exhibit '*A,"

and at drawing marked Fig. 7, and state whether or

not the drawing as there show^n is practically the same

as Complainants' Exhibit ''E"?

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 35.

A. It is.

Q. 37. I will ask you to look at Complainants'

Exhibits ^*A" and '^B" and state wdiether or not you

have ever manufactured or sold or used any fittings

as described in these tw^o exhibits, other than that

which 3"0u might have purchased from the complain-

ant, Mr. Walliier?

Mr. LYON.—Same objection as noted to Q. 35.

A. I have not.

Q. 38. Is there any other explanation which you

desire to make b.y the w-ay of explaining the differ-

ence between Complainants' Exhibit ''E" and ''F"l

If so, make it.
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Mr. LYON.—Objected to on the grounds that it is

incompetent, no proper foundation laid, and calls for

the conclusion and expression of opinion of the wit-

ness. Not the best evidence ; Exhibits "W and '

'F "

are the best evidence.

A. I want to make an explanation here. On Ex-

hibit *^F," I merely take my receiving openings off

of the center bore and raise up on an angle of about

75 degrees, and open up with my lateral openings or

receiving opnmg^ above the opening that opens into

the center bore of the fitting. I guess that's all.

Well, on Exhibit *'E," there is a partition at right

angles over the lateral openings or receiving open-

ings projecting^ downwardly over the drainage dis-

charge into the bore of the fitting.

Mr. LYON.—AVe move to strike the answer from

the record on the grounds stated in the objection.

Q. 39. How long have you been engaged in the

plumbing business 1

A. I should say about fifteen years—perhaps a

little longer.

Q!. 40. I vdW ask you to state, if you know, how
long this theory and principle has been used in mak-
ing soil pipe fittings similar to Exhibits ''E'' and

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, as irrelevant and inmiaterial,

and not admissible under the pleadings, not pleaded

;

as incompetent, calling for the mere opinion and con-

clusion of the witness; and as vague and indefinite,
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not identified witli anv of tlie issues raised bv the

pleadings, or subject matter of this litigation.

A. I could not state exactly, but it's some nine or

ten years, to my recollection, a party by the name

of Stewart got out a fitting with a partition through

the center, to accomplish the same purppse.

Mr. LYON.—We move to strike the answer from

the record for the reason stated in the objection,

and particularly on the ground that the same is not

pleading.

Q. 41. How long have you known Complainants'

Exhibit ''F" to have been on the market for sale'?

Mr. LYON.—Objected to, if it is sought to prove

that the style of fitting. Exhibit ''F," has been on

the market for more than two years prior to the

application for either of the patents sued on, on the

ground that the same is not i)leaded, and as incom-

petent, irrelevant and immaterial under the plead-

ings.

Mr. MOODY.—I withdraw the question.

Q. 42. State whether or not, if you know, if Com-

plainants' Exhibit 'T" has been on the market for

more than two years prior to the application for

either of letters patent as shown by Complainants'

Exhibit ^^A" and ^^B"?

Mr. LYON.—Objected to on the ground stated

in the objection to Q. 40, and on the further ground

that it is leading. A. I do not.

Q. 43. State whether or not, if you know, if the

theory and principle of the Complainants' Exhibit
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**E" has been manufaeturecl and used for two .years

prior to the application for either of letters patent

as shown by Complainants' Exhibits ^'A'' and *'!>."

Mr. LYON.—Objected to on the grounds stated

in the objection to Q. 40, and on the further ground

that it is leading. A. I do not.

Cross-examination bv Mr. LYON.

XQ. 1. Prior to the commencement of this suit,

you had sold fittings like Exhibit "W%
A. I did.

XQ. 2. And you are now selling fittings of this

same style and pattern? A. I am.

XQ. 3. Were these fittings, so sold by you, and

embodying the construction of Exhibit *'F," pur-

chased or received by you from the complainants

in this suit, or either of them? A. No.

XQ. 4. Where did you get them?

A. I had them manufactured.

XQ. 5. Where? A. Pasadena.

XQ. 6. The Pasadena Foundry Co., Wishart

Foundry Co. ?

XQ. 7. From what patterns or drawings did you

manufacture or cause to be manufactured this fit-

ting. Exhibit ''F"? And where were these patterns

or drawings obtained?

A. I found a fitting of this pattern being used

by i^lmnbers in this cit}', and I took one of the fit-

tings and had the pattern made from it.

XQ. 8. Do you know who made the fitting that

you used as a pattern? A. I think so.
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XQ. 9. Who was it?

A. AVell, have I got to answer that question?

XQ. 10. Yes, sir.

A. I understand that John Davis and Son of

Chicago, made the fitting—I could not be positive.

XQ. 11. And the letter ^'D'' which appears on

the fitting Exhibit '*F" is reproduced thereon by

reason of using one of the Davis fittings as a pat-

tern'? Is that not so?

A. No. That stands for *' Drainage."

XQ. 12. Is not the Davis fitting to which 3'OU

have referred formed with a capital D on this same

spot on the fitting? A. I cou.ld not say.

Mr. MOODY.—We object to the question on the

ground that it is not proper examination; incom-

petent, irrelevant and immaterial; does not tend to

prove any fact at issue in this case.

XQ. 13. How long have you been in California?

A. About twelve vears.

F. B. MORTON.

Deposition of Claude V. Wishart on Behalf of De-

fendant.

CLAUDE V. WISHART, called on behalf of de-

fendant, being first duly sworn, testified as follows:

Dixdct Examination by Mr. MOODY.
Q. 1. State your name, age, residence and occu-

pation.

A. Claude V. Wishart; 34; Pasadena; foundry-

man.
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Q. 2. What experience, if any, in the manu-

facture, building, construction and sale of plumbing

materials and fittings have you had?

A. For the past three or four years, manufactur-

ing and selling to jobbers and plumbers, various

plumbing Mtngs.

Q. 3. I will ask you to examine Complainants'

Exhibit ''E" and ''F," and state whether or not you

have ever made (3ny examination as to the construc-

tion and operation of those two fittings.

A. I am familiar as to the mechanical constiaic-

tion of each of them.

Q. 4. I will ask you to explain in general terms

each of the fittings, and then explain in detail the

difference between the two fittings, if any.

A. In general practice, the fittings answer the

same purpose, being a fitting for wall partition,

having lateral openings w^ith discharge into the soil-

pipe stack and vent raising above. The vent is so

disposed as to prevent syphoning of the trap on

the opposite side, when the other member is in use.

Is that sufficient? (Question is re-read.) In con-

struction. Exhibit *^E" is provided w^ith deflectors,

projecting down and inwardly from the bore of the

fitting, directing the discharge downwardly from

the vent opening. This fitting is also widened in

the central portion of the chamber or discharge

opening, larger than the regular bore of the inlet

or discharge. Exhibit ^*F" has lateral openings

which enter or discharge at a greater angle than
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those of Exhibit ''E"; and said fitting has no in-

wardly projecting deflectors, nor is the diameter of

the bore enlarged beyond the regular size or

diameter of the jjipe into which it discharges.

Q. 5. State whether or not in Exhibit ^^E" you

find deflectors extending inwardly and downwardly

at opposite or over the lateral openings of the main

pipe?

Mr. LYON.—Objected to as incompetent, not the

best evidence, and calling for the conclusion of the

witness. A. There are.

Q. 6. State whether or not in Exhibit ^rF," if

you find defdectors extending inwardly and down-

wardly and opposite or over the lateral openings of

the main pipe 1

Mr. LYON.—Same objection as noted to the pre-

ceding question. A. There are not.

Q. 7. State whether or not Exhibit ''E'' em-

bodies and contains one or more inclined deflectors

arranged inside of the drainage and vent-pipe mem-

bers above and over the lateral drainage discharge

to direct the water downwardly.

A. There are two deflectors, so arranged and for

that purpose.

Q. 8. State whether or not the deflectors you

have mentioned in Exhibit "E'' extend inwardly

and downw^ardl}'.

Mr. LYON.—Same objection as noted to Q. 5.

A. They do.

Q. 9. State whether or not Exhibit *'F" em-

bodies and contains one or more or anv deflectors
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arranged inside of the drainage and vent-pipe mem-

bers above or over the lateral drainage discharge

to direct the water downwardly.

Mr. LYON.—^Same objection as noted to Q. 5, and

as incompetent, no proper foundation laid.

A. There are no deflectors projecting into the

choke or bore of the pipe or fitting.

Q. 10. Explain, if you can, how the water is

directed downwardly into the main pipe of the fit-

ting in Exhibit '^P."

Mr. LYON.—Objected to on the ground that it

is incompetent, no proper foundation laid, and calls

for the conclusion and guess of the witness, and not

for a statement of facts.

A. The angle at which the lateral openings dis-

charge into the main pipe is such, and the pipe dis-

charging into these lateral openings is arranged

sufficiently high, that the walls of the pipe or stack

portion virtually constitute their own deflectors.

In other words, if one were to cut a piece of pipe

upon the bias, and so join it to a standing upright

pipe, the openings cut into the upright pipe would

be such that the walls of the pipe cut on the bias

would become its own deflector.

Q. 11. State whether or not in Exhibit ^'F'' if

there is anything in the form of deflectors or other-

Avise over or opposite the lateral opening'?

Mr. LYON.—Objected to as leading; as incom-

petent, not the best evidence; as incompetent, no

proper foundation laid; and calling for the con-

clusion and opinion of the witness.



72 Fred B. Morton vs.

(Deposition of Claude V. Wishart.)

A. Nothing more than the upper wall of the

lateral opening.

Q. 12. Does the upper wall of the lateral open-

ing extend downwardly and inwardly and opposite

the opening?

A. It only extends down to the main bore of the

upright member, but does not project into said

portion.

Q. 13. State whether or not in Exhibit ^'E," if

the incoming stream has a free outlet. If not, ex-

plain how and why it does not.

Mr. LYOJST.—Objected to as leading and incom-

petent, no proper foundation laid, and calling for

the conclusion and expression of the opinion of the

witness on a matter on which he has not been shown

to be qualified to testify as an expert.

A. It is a matter that I could only determine

by measurement and calculation. From appear-

ances, the outlet mav be somewhat choked.

Q. 14. In your last answer, you state that it has

the appearance of being choked. Can you state the

reason or cause for this?

Mr. LYON.—Same objection.

A. The reason being that the deflector projects

downwardly.

Q. 15. State whether or not in Exhibit ^^F" if

the incoming stream has a free outlet.

Mr. LYON.—^Same objection as noted to Q. 13.

A. It has.

Q. 16. Looking at Complainants' Exhibit '*A,"

and at a drawing marked Fig. 7, and state whether
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or not the drawing as there shown is practically the

same as Complainants' Exhibit ^'E"^

Mr. LYON.—Objected to as incompetent, not the

best evidence. A. It has that appearance.

Q. 17. Looking at the same exhibit and the same

figure, and state whether or not Complainants' Ex-

hibit '^F" is jDractically the same as the drawing

shown, marked Fig. 7, Exhibit ^'A."

Mr. LYON.—Objected to as incompetent, not the

best evidence; as incompetent, no proper foundation

having been laid; and as calling for the conclusion

and expression of opinion of the witness as to a

matter as to which the witness has not shown to

be qualified to testify as an expert.

A. In Pig. 7, Exhibit ^^A," there are deflectors

projecting down and into the choke of a bore of the

ui3right member. In Exhibit *^F," there are no

deflectors within the choke or bore of the upright

member.

Cross-examination by Mr. LYON.

XQ. 1. Mr. Wishart, you are familiar with the

pattern from which Exhibit ^'F" was cast—are

you? A. Yes, sir.

XQ. 2. Have you carefully considered the in-

ternal construction of Exhibit ^^E," so as to be able

to compare such construction with the internal con-

struction of Exhibit/^F"? - A. I have.

XQ. 3. Are you a competent moulder?

A. In some departments.
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XQ. 4. Would fittings like these fall under the

department that .you are competent in?

A. They would.

XQ. 5. Is it not a faet that in easting fittings

like Exhibits *'E" and '*F," one of the objects of

their manufacture is to reduce as much as possible,

consistent with the necessary strength, the amount

of material used?

A. That would depend on the use, to which the

fitting was to be put.

XQ. 6. Is it not true that the elimination of

metal in so far as possible is sought in the casting

of fittings like Exhibit ^'F"?

Mr. MOODY.—Object to that on the ground that

it is irrelevant, incompetent, and immaterial, and

that the same was not brought out in direct exam-

ination.

Mr. LYON.—To w^hich objection we except and

reply, that the witness has evidently been examined

as an expert, and the question is designed to test

his knowledge as an expert, as w^ell as germain to

the subject matter of his direct examination. The

witness will answer the question.

Mr. MOODY.—I further object that there has

been no proioer foundation laid for the question.

Mr. LYON.—Do I understand Mr. Moody to mean

by his last objection that the w^itness has not quali-

fied as an expert?

Mr. MOODY.—No, sir. My objection was, that

you had not laid a foundation for the question.
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A. It is customaiy in all sorts of casting, to use

only such strength or thickness of metal as is con-

sistent with the use to which they may be put.

XQ. 7. And in casting Exhibit ^^F,'^ you ob-

served this rule, did you*?

Mr. MOODY.—Same objection.

A. Yes, sir. Exhibit **F" is adapted for high-

pressure building, that is, stack under high pres-

sure, and also the reinforcement of the lateral open-

ings is such that the screwing of pipes into said

openings can be done with considerable force.

XQ. 8. In your last answer, what do you mean

by '4iigh pressure"?

A. I mean that it is customary, in a certain class

of buildings, to test the plumbing fittings which

have been installed, with hydraulic pressui^e, that

is, by filling the stack full of water.

XQ. 9. I show you two drawings, marked re-

spectively. Walker's Pitting, Complainants' Ex-

hibit '^G," and defendant's fitting. Exhibit '^H."

Please look these over carefully, and state whether

or not they are correct sectional views of the fittings,

Exhibits ''E" and ''P" respectively.

Mr. MOODY.—I object to his testifying on this

point, on the ground that it is not proper cross-

examination; on the further ground that it has not

been shown that they are drawings of the fittings

in question; and that it has not been introduced in

evidence, that it is not the best evidence, there has

been no foundation laid for the introduction of the
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drawing; and that they are incompetent, irrelevant

and immaterial to any issue of the question; and

that it has not been shown that said drawings were

made by a person competent to make such drawings.

Mr. LYON.—To w^hich objection we except,

amongst other reasons, for the reason that this wit-

ness has testified that he is a competent moulder

and familiar with the patterns from w^hich Exhibit

'^F" w^as cast, and the object of the question among

other things, is to test the credibility of the witness.

Mr. MOODY.—Do I understand, Mr. Lyon, that

the object is to test the witness as an expert and as

not introduced for the purpose of showing the differ-

ence or the likeness of the two fittings?

Mr. LYON.—The drawings have not been intro-

duced for anj" purpose as yet; when introduced, they

will be introduced for all purposes for which they

are competent and material; but one of the uses of

the drawing at the present time is for the purpose

of testing the witness on cross-examination as to

matters to which he has testified on direct examina-

tion.

A. They appear to be substantially correct sec-

tional views, except that in defendant's fitting, the

vent-pipe member is choked below the regular bore

of the pipe into which it discharges, thus setting the

side walls of the stack inward toward the main bore

of the fitting, which was not a part or purpose in the

case of the original design or pattern.
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XQ. 10. Then, Mr. Wishart, do you mean to tes-

tify that in the casting of fittings like Exhibit *'F"

for defendant, the vent-pipe member is not choked

below the regular bore of the x>ipe into which it dis-

charges, as referred to in your last answer?

A. I mean to testify that it was no part of the

original design, and that it is not now a part of said

design, nor do the patterns for this fitting so show^

any intention to choke the vent-pipe member.

XQ. 11. As a matter of fact, were the castings

like Exhibit ^^F" cast by you for defendant, not so

choked, as you express it?

A. Not to m}^ knowledge.

XQ. 12. Then, you are not able to state positively

that they were not, are you?

A. I am able to state positively that the core

box from which the cores for this fitting was made

measures li/^ inches both at the vent outlet and dis-

charge.

XQ. 13. Inside or outside diameter?

A. The inside diameter.

XQ. 14. Again referring to the castings as fin-

ished and not to the cores, is it not true that the

fittings like Exhibit **F'' cast by you were so choked,

as you have pointed out in your answer to XQ. 9?

A. They were not.

XQ. 15. You are positive as to this?

A. I am positive as to a portion of it.

XQ. 16. As to what portion?

A. Certain fittings, that I measured in correct-

ing the patterns.
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XQ. 17. Did 3' oil not turn out, then, some fittings

like Exhibit ^^F," that were so clioked?

A. There are always more or less turned out by

every foundry. If these fittings are choked, it is a

defect in the manufacture.

XQ. 18. Is not the Exhibit *'F'' itself so choked f

A. It appears not.

XQ. 19. Is not the vent smaller than the dis-

charge below in this Exhibit ''F"?

A. The entire side walls of the fitting of the up-

right member appears to be in perfect line. I would

therefore say that the vent pipe is not choked. I

wish to state that the cores made for this particular

fitting are what we term a pasted core, and for that

reason the walls appear to be parallel and of equal

diameter, both at the outlet for the vent pipe mem-
ber and the discharge. Should these outlets measure

less than the designed size, it must have occurred

in the rubbing of the core by the core-maker. These

dry sand cores being pasted together, after rubbing,

to reduce uneven surfaces.

XQ. 20. Would the rubbing in the core, then, in

the manner you have stated, make this casting Ex-

hibit ''F'' larger at the bottom?

A. It might, if more weight was given to the

upper end than the lower end of the core, in rubbing.

XQ. 21. Now, then, Mr. Wishart, you have not

answered XQ. 19 and I will repeat that question and

ask vou to answer it Yes or No. Is not the vent

smaller than the discharge below in this Exhibit

''F"f A. It is not perceptible.
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XQ. 22. Will you measure it and answer the

question ?

A. If you will furnish me a pair of inside cali-

pers, I certainly will. (Calipers produced, and wit-

ness measures said openings.) The core appears to

be somewhat flattened, but in a general way the oi^en-

iugs are the same.

XQ. 23. Still you have not answered the ques-

tion. A. I say no.

XQ. 24. Then your testimony is, that the area

of the opening of the vent is not smaller than the

area of the discharge opening below. Do I correctly

state your testimony? A. You do.

XQ. 25. With the exception stated, do you mean

to testify that the two drawings shown you, and

marked Complainants' Exhibits ^^G" and ^^H" do

correctlv show sectional views of the two fittings.

Exhibits ''E" and 'T" respectively?

A. I think so.

XQ. 26. The heavy black lines of these two draw-

ings. Exhibits '^G" and ^^H" show the portions of

metal through w^hicli the cut or section is supposed to

run—do they not?

A. With the exception in the case of defendant's

fitting, Complainants' Exhibit ^^H," the drawing of

which appears to have been made from a fitting in

which the core was set upwardly toward the vent

member, giving a greater amount of metal on the

underneath side of the lateral openings than on the

upper* side. That will be sufficient.
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XQ. 27. Then, if the core was set lower down, it

would make the metal, to which you referred in your

last answer, depend still further, would it not?

A. The setting of the core in no way affects the

interior of the fitting. It merely gives a greater or

less thickness of iron at the different points. In

other words, an uneven thickness of iron in the fit-

ting.

XQ. 28. Then the movement of the core would not

in any way affect the formation of the interior walls

of the fitting "? As to their shape or extent?

A. They would not.

Mr. LYOX.—We offer in evidence the drawings

referred to and marked Complainants' Exhibits '^G"

and '
*H " as Complainants ' Exhibits '

'G " and *

' H.

"

Mr. MOODY.—I offer the same objection as XQ.

9.

XQ. 29. Mr. Wishart, I show you a section of

a casting marked Comj^lainants' Exhibit ''I.'' Is

that a section of one of the castings manufactured

by your firm or corporation for the defendant in

the suit? A. It appears to be.

XQ. 30. Comparing this Exhibit ^'I'' with the

drawing, Complainants' Exliibit ^'H," please state

whether or not is dramng Exhibit *^H" a true and

accurate representation of a front view into the sec-

tion portion of Exhibit *M"? A. It is.

XQ. 31. Then 3'our testimony that the area of the

opening of the vent is not smaller than the area of

the discharge opening below, referring to castings
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like Exhibit ^*F/' as shown in the d^a^ying, Exhibit

*'H'' and the casting Exhibit *'!/' is erroneous—is

it not?

A. Not in the main. There may be jjarticular

cases, such as these.

XQ. 32. It is, according to Exhibit ^^I''1

A. It is.

XQ. 33. Referring now to Exhibit ^^I" I point

to the deflectors opposite the lateral openings, hav-

ing the vent continuation between them. What is

the object of those or of that wall or walls in that

fitting"? A. To guide the discharge downward.

XQ. 34. I now show you another section of cast-

ing marked Complainants' Exhibit *'J." Is that a

section cut on the same lines as the section of the

casting Exhibit "V"^, A. Practically so.

XQ. 35. Examine Exhibit ''E." Compare the

same with Exhibit ^^ J," and state whether or not

Exliibit ^^J" is a section of one of the castings of

Exhibit ^^B.'' A. It is.

XQ. 36. In the Exhibits ^^I" and ^^J," the de-

flecting walls opposite the lateral openings lie in sub-

stantially the same position^

A. They perform the same functions, but are not

placed in ,the same position.

XQ. 37. In what diflierence of position are they ?

A. In Exhibit '*J/' the deflectors are inclined

dozrard and inwardly at an angle to the main wall

of the fitting; whereas, in Exhibit ^'I," the side walls

of the fitting perfonii the same service as the de-
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flcctors in Exhibit ^^ J'' without said side walls being

inclined inward.

XQ. 38. The sides of the deflectors next to the

lateral openings in both Exhibits *'E'' and ''P," and

by comparison Exhibits ''J'' and ''I," have the same

direction and service, have they not; and perforai

the same function?

A. Substantially the same.

Redirect Examination by Mr. MOODY.
RDQ. 1. I will ask you to state, Mr. Wishart,

looking at Exhibit ''I," that if the other half or por-

tion of this fitting was in place, and it was then a

complete fitting, whether or not any deflectors, side

walls, or anything else would be projecting down-

wardly and inwardly to the main bore of the main

pipe and opposite or over the orifice of the lateral

openings.

A. There would be no deflectors or side walls pro-

jecting in toward the main bore of the fitting.

RDQ. 2. How about the latter part of that ques-

tion? A. Well, I think there would not.

CLAUDE V. WISHxVRT.
Mr. LYON.—We offer in evidence the castings

marked Complainants' Exhibits "V and ''J.''
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Notary's Certificate to Depositions of Morton and

Wishart.

State of California,

Count}^ of Los Angeles,—ss.

I, Frank L. A. Graliani, a notary public within

and for said County and State, do hereby certify

that the foregoing depositions of Fred B. jMorton

and Claude V. Wishart were taken before me on be-

half of defendant in the within-entitled suit com-

mencing at 10 A. M., Wednesday, August 1, 1906,

at the office of Townsend, Lyon, Hackley & Knight,

504-7 Merchants Trust Co. Bldg., in the City of Los

Angeles, California ; that each of said witnesses was

by me duly sworn to testify the truth, the whole

truth and nothing but the truth in said cause before

commencing his deposition; that during the taking

of said depositions complainants and defendant were

represented by their counsel as appears in the fore-

going record; that the testimony of said witnesses

was taken down directly in typewriting by Ruby

Archer under my instructions and direct from the

question of counsel and answer of witness, and that

the foregoing record contains a true and correct

statement of said testimony and of the proceedings

had upon the taking of said depositions; that each

of said witne6^es read over his deposition before sign-

ing the same. 'l^ %.

I further certify that I am not connected wdtli

eiUier of the parties to said suit either by blood
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or marriage, and am not interested either directly or

indirectly in the matter in controversy or the event

thereof.

In testimony whereof witness my hand and official

seal this first day of August, 1906.

[Seal] FRANK L. A. GRAHAM,
Notary Public in and for Los Angeles County, State

of California.

[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern

Division. Frank Walker and Reese Llewellyn vs.

Fred B. Morton. In Equit}'. Depositions on Be-

half of Defendant. Fred B. Morton, Claude V. Wis-

hart. Opened and Filed Mar. 19, 1907. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy.

Frederick S. Lyon, Townsend, Lyon, Hackley &

Knight, 504-7 Merchants Trust Bldg., Los Angeles,

Cal.

United States Circuit Court, Southern District of

California, Southern Division,

IN EQUITY—No. 1232.

FRANK WALKER and REESE LLEWELLYN,
Complainants,

vs.

FRED B. MORTON,
Defendant^-.

Depositions on Behalf of Defendant.

Proofs for final hearing, taken on behalf of de-

fendant in the above-entitled suit, at the office of
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Townsend, Lyon, Hackley & Knight, 504 Merchants

Trust Building, Los Angeles, California, before

Frank L. A. Graham, Notary Public in and for Los

Angeles County, California, commencing at 10 A. M..

Tuesday, August 28th, 1906, pursuant to agreement.

Present: Elmer I. Moody and C. M. Simpson, on

behalf of defendant, and defendant Fred B. Morton,

personally. Frederick S. Lyon on behalf of com-

X>lainants.

Whereupon the following proceedings were had:

Deposition of W. D. Nev/ell on Behalf of Defendant.

W. D. NEWELL, called as a witness on behalf of

defendant, being first duly sworn and cautioned ac-

cording to law, testified as follows:

Direct Examination by Mr. MOODY.
Q. 1. Please state your name, age, residence and

occupation.

A. W. D. Newell; plumber; 218 W. First Street,

Los Angeles, Cal., is my place of business. I live

in Los Angeles.

Q. 2. How long have you been in the plumbing

business "?

A. Nineteen years. You mean running a biisi-

ness or journeyman "?

Q. 3. As a plumber.

A. Well, that would be nineteen years, then.

Q. 4. Are you familiar with plumbers' materials,

supplies, soil-pipe fittings, etc.? A. Yes.

Q. 5. Have you ever been engaged in the sale or

manufacture of drainage soil-pipe fittings %
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A. Selling, yes ; but manufacturing, no.

Q. 6. Tins is Complainants ' Exhibit '

' E. " I will

ask you to make an examination of that fitting, and

state whether or not you are familiar with the con-

struction and operation of the fitting ? A. Yes.

Q. 7. How long have you known this fitting?

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, as inadmissible under the

pleadings, if it is sought to prove by this witness

prior use prior to the invention of Prank Walker,

of either of the subject matters covered by the patents

in suit.

Mr. MOODY.—The question is for the purpose of

testing the witness in regard to his knowledge of

the construction of the fitting, and also as to the time

of his own knowledge that this fitting, or one in prin-

ciple the same, was in use prior to the time of the

patent of Mr. Walker.

Mr. LYON.—We re^Dcat the objection, as there is

no notice in the pleadings of any defense of such

anticipatory knowledge or use by this witness, and

further object on the ground that it is incompetent,

calling for the conclusion of the witness, and not

the best evidence, and as leading.

A. Why, about seven years, that is—this fitting

here ?

Q. 8. Yes. The princip«/ of Q. 7.

A. Well, I couldn't state positively, but I think

it was between four and five years. As near as I can

state—I know when he got the fitting out. (Refer-

ring to Ex. ^^E.")
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Mr. LYON.—The record shows a Q. 8, and the ob-

jections noted to Q. 7 stand as against the said Q.

8 and answer thereto.

Q. 9. How long have you been familiar with fit-

tings of the same character and principle and of

similar mechanical construction as Complainants-

ExhibitE"?
Mr. LYON.—Objected to as incompetent, no

proper foundation laid; as leading; as incompetent,

calling for the conclusion and expression of opinion

of the witness ; and upon the other grounds stated in

the objections to Q. 7.

A. The principle of this fitting—about eight

years.

Q. 10. I wdll ask you to make an examination of

Complainants' Exhibit ^^P," and state w^hether or

not you are familiar with the construction and op-

eration of the fitting.

Mr. LYON.—Objected to on the grounds stated

in the objection to the last preceding question.

A. Yes.

Q. 11. State whether or not, if there is a differ-

ence, between the two exhibits which you have exam-

ined?

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 9, and particularly on the groimds

that no proper foundation has been laid.

A. There is a difference.

Q. 12. I will ask you to take Complainants' Ex-

hibit *^E" and explain the mechanical construction

in detail, the use to which the fitting is put, then take
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Complainants' Exhibit '*F'' and explain in detail the

difference in the construction of that of Complain-

ants' Exhibit ^^E."

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 9. It is understood that our ob-

jection, that the testimon}^ of this witness is incom-

petent, no proper foundation havin;^ been laid, is

made as to all of his testimony, and such objection

will be understood as made to each succeeding ques-

tion asked the witness, inasmuch as the witness has

not qualified as an expert.

A. Well, this fitting. Exhibit ^^E," has got a par-

tition cast in it. That partition is put there to pre-

vent the water from one fixture from running into

another. That ex]3lains this fitting. Complainants'

Exhibit ^*F" is a double TY combination.

Q. 13. Is that all the explanation you wish to

make ?

A. Yes, you a^;ked me to compare the fittings.

Q. 14. I will ask you to state whether or not Com-

plainants ' Exhibit *^E" if it is a double TY combina-

tion. A. No, it ain't.

Q. 15. I will ask you to look at Complainants'

Exhibit ''E" and state whether or not you find de-

flectors extending inwardly and downwardly and over

the face of the lateral oiDcnings.

Mr. LYON.—The further objection is made that

the question is leading. A. Yes.

Q. 16. I will ask you to take Complainants' Ex-

hibit *'P" and state whether or not there are anv
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deflectors extending inwardly and downwardly and

over the face of the lateral openings and into the

main bore of the pipe.

Mr. LYON.—The further objection is made that

the question is leading.

A. No—not in the main bore of the pipe. Well

—

yes, I take that back, because it is the main wall of

the double Y extending down into the main bore of

the pipe, the main bore of the fitting.

Q. 17. I will ask you to look through this exhibit

and state whether or not you find any deflector ex-

tending from the side walls of the main bore into the

main bore in this fitting.

Mr. LYON.—Special objection made that the ques-

tion is leading.

A. I answered that question once—I said no,

there wasn't any. It is a double Y—there's no par-

tition in it.

Q. 18. I will ask you to again look into the fit-

ting and state whether or not, if you laiow, there is

any difference in the size in the main bore of the pipe.

Mr. LYON.—The special objection is noted, that

it is incompetent, not the best evidence.

A. There is none.

Q. 19. Mr. NewTll, I hand you here a fixture.

State whether or not you are familiar with the fitting

which I show you, marked Defendant's Exhibit 1?

A. Yes.

Q. 20. How long have you been familiar with

this fitting?
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Mr. LYON.—Objected to as inadmissible under the

pleadings, if it is sovight to prove by this witness

either knowledge or prior use of this fitting prior to

either the invention by Prank Walker of either of the

subject matters covered by the patents in suit, or to

prove public use of this fitting more than two years

prior to the date of the apj^lications for the respective

letters patent in suit. No notice of any such defense

or any such knowledge or use by this witness is set

up in the answer. A. Twenty-seven years.

Q. 21. I will ask you to state whether or not, if

you know^, whether the construction and operation of

Defendant's Exhibit 1 and Complainants' Exhibit

*'F" in operation and use are practically the same

thing ?

Mr. LYON.—In addition to our general objection

that the witness has not qualified to testify as an ex-

jDert, we object to this question on the ground that it

is incompetent, not the best evidence, the esiiibit it-

self being the best evidence as to its construction ; and

the question calls for the mere conclusion and ex-

pression of opinion of the witness as to Exhibits **I"

and ^^F" being practically the same thing, and is

therefore leading, as well as incompetent.

A. Exhibit ^^I" and Exhibit ^*P" is the same

thing except that one is formed into a sanitary T and

the other is a double Y. This here is a double Y and

this is a double TY.

Q. 22. I will ask you to examine Defendant's

Exhibit 2. State whether or not vou are familiar
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with the construction and operation and the use of

Defendant's Exhibit 2. A. Yes.

Q. 23. How long have you been familiar with

this fitting?

Mr. LYON.—The same objection as noted to this

question as noted to Q. 20.

A. Well, this fitting itself, or tlie principle of this

fitting—about 27 years—25 years. It's the same as

those fittings there—I don't see what you are trying

to get at. TY combination, the same as this. Exhibit

'^F." One is brought out farther than the other, that

is all.

Q. 24. You stated in answer to a question, that

in Complainants' Exhibit ^^E" that there were de-

flectors extending inwardly and downwardly over the

face of the lateral openings, for the purpose of direct-

ing the drainage downwardly. A. I did.

Q. 25. AVill you now state how this is accom-

plished in Defendant's Exhibit 1 and 2 and Com-

plainants' Exhibit ^^F"?

A. There's a partition cast in this Exhibit '^E,"

and in Exhibit ^'F" or Exhibit *'l" there is not a

partition cast in it. That is, in this Exhibit ''E" I

stated that there was a partition cast in it ; a deflector

cast in it; and in Exhibit ''I" and ''F" there is not a

partion or a deflector cast in it.

Q. 26. In Complainants' Exhibit ^'E" are the

deflectors for the purpose of throwing the drainage

downwardly into the main bore of the pipe?

A. Yes.
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Q. 27. How is the drainage turned downwardly

in Defendant's Exhibits 1 and 2 and Complainant's

Exhibit "F'^'l A. By the walls of the fitting.

Q. 28. Do the walls of any of the fittings—of De-

fendant's 1 and 2 and Complainants' Exhibit ^'F"—

extend inwardly and downwardly and over the faee

of the lateral openings ?

Mr. LYON.—Objected to as leading.

A. No, they do not. Well, I should say they do.

Yes, they is—that is the wall of the fitting, being

sloped the way it is, the water would strike the wall

of the fitting, and therefore divert it down. Yes,

that's right.

Q. 29. I will ask you to state whether or not, in

Complainants' Exhibit ^^F," if there is anything,

either in the form of deflectors, or the walls of the

pipe, extending into the main chamber or main bore ?

Mr. LYON.—Objected to as incompetent, not the

best evidence, and as leading.

A. Well, I don't see any deflectors in it.

Q. 30. I will ask you to state whether or not, if

it is possible for any portion, or any part of any of

the pipes in Complainants' Exhibit ^^F" to extend

into the main bore of the pipe.

Mr. LYONS.—The special objection is noted, that

it is incompetent, not the best evidence, calls for the

conclusion of the witness, and is leading. It is under-

stood, of course, throughout this examination, that

our objection that the testimony of this witness is in-

competent, no proper foundation laid, the witness
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not having qualified as an expert, stands as to all

questions asked or to be asked of liim.

A. The pipe to extend into the main bore of the

pipe—well, it's impossible, yes, for any pipe to ex-

tend directly into the main bore of the pipe—if that's

the question.

Cross-examination.

Mr. LYON.—We move to strike the testimony of

the witness from the record on the grounds and for

the reasons stated in the objections, subject to a rul-

ing upon such objections and this motion to strike

out the deposition, and with the understanding that

if such objections are sustained, or such motion to

strike out granted, the cross-examination shall like-

wise be striken out, I will cross-examine the witness.

Mr. MOODY.—We object to the cross-examination

of the witness being str^Vven from the record, regard-

less of the deposition of the objection to our motion.

Mr. LYON.—XQ 1. Assuming that the fitting,

Exhibit ^'E," was installed in place for taking the

drainage from a bathtub—the mouth of the trap be-

ing approximately 15 inches below the top of the

water in the tub, what would be the pressure of the

water at the lower mouth of the trap, assuming that

the outlets were closed.

Mr. MOODY.—I object to the question as not

proper cross-examination, and that it is assuming

facts which have not been proven, and that it is mis-

leading, unintelligible, and does not tend to prove

any issue in this case.
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Mr. LYON.—The question is asked to test the wit-

ness as to his eonipetency to testify as an expert, and

we insist upon an answer.

Mr. MOODY.—Then the further objection that the

subject matter of the question is wholly inconsistent

Avith the subject matter at issue and for which this

Avitness was called as an expert.

A. I'd better go down and get my scale of weights

and pressures. Well, I refuse to answer that. It's a

foolish question.

XQ. 2. Then you don't know how far the water

would flow from the mouth of the trap.

Mr. MOODY.—I make the same objection to the

question as to XQ. 1.

A. I refuse to answer. If there's anything about

that fitting you want to ask me, ask me, and I'll tell

you. That's what I am up here for.

XQ. 3. Assuming that the fitting. Exhibit ^'F,"

was set in place with the proper connections for tak-

ing the drainage from a bathtub, and the mouth of

the trap screwed into one of the lateral openings of

the fitting, how far would the end of the mouth of the

trap be below the bottom of the bathtub?

Mr. MOODY.— I make the same objection as to

XQ. 1.

A. Well, we don't generally screw the mouth of

a trap into this thing ; we generally fit the waste end

of a trap into this thing. I never done it that way

when I learued mv trade.
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XQ. 4. Then how far would the mouth of the

waste end of the trap, as it screwed into one of the

laterals of Exhibit *'F," be below such bathtub'^

Mr. MOODY.—Same objection as to XQ. 1.

A. What size trap you want to use—then I can

tell .you—the3^ make traps different sizes and lengths,

you know.

Mr. LYONS.—Suitable for use with Exhibit ^^F."

A. It's according to what length of trap you use.

XQ. 5. Are these traps placed above or below the

floor'?

Mr. MOODY.—Same objection as to XQ. 1.

A. Below the floor.

XQ. 6. Assuming then, that you used the short-

est possible trap that could be used and carry the

trap below the floor, how far, then, would the mouth

of the waste end of the trap as it screwed into one of

the laterals of Exhibit ^'F'' be below the floor of the

bathtub, in ordinary construction ?

Mr. MOODY^.—Same objection.

A. Well, what length do you want this trap from

the opening of this Exhibit ^^F"? Because we have

ordinances to go by and I want to see that you're

right, and I'm right too.

Mr. LYON.—The proper distance to comph^ with

the ordinance.

A. A quarter of an inch. Approximately, a

quarter of an inch. Necessary to give a little fall to

the opening. That is, the waste of this fitting below

the waste of that trap. That's the question you put.
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Mr. LYON.—I will ask the question re-read.

(Question XQ. 6 re-read.)

A. I claim that this fitting will be a quarter of

an inch below the waste end of the trap. That's the

only way I can interpret the question, even if the

trap is as short as possible.

XQ. 7. Do you mean in your last answer, that the

end of the mouth of the waste end of the trap as it

screws into the lateral opening of Exhibit ^^F,"

Avould lie only one-quarter of an inch below the sur-

face of the bottom of the bathtub 'l

A. Give me the mouth of a trap and give me the

waste end of the trap, and I can answer the question.

I can answer, because I understand my business. I

am a plumber, and you are an attorney. I answered

that question with regard to the waste end of the

trap, the fitting necessarih^ would have to be the inlet

of the fitting a quarter of an inch below the waste

end of the trap.
\ '^>\'^M

XQ. 8. Assuming then, that this connection had

been made as you have referred to. How far would

the end of the lateral of Exhibit *^F" lie below the

outlet from the bottom of the bathtub.

Mr. MOODY.—Same objection as to XQ. 1.

A. Well, to Santa Monica, if you carry the pipe

that far.

W. D. NEWELL,
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Deposition of Claude V. Wishart, Recalled on Behalf

of Defendant.

CLAUDE V. WISHART, recalled on behalf of de-

fendant, testifies as follows:

Direct Examination by Mr. MOODY.

Q. 18. Mr. Wishart, you have seen this drawing

before'? (Handing witness Complainants' Exhibits

'^G^and^^H.'O A. I have.

Q. 19. I will ask you to state, Mr. Wishart, look-

ing at Complainants' Exhibit ''H," whether or not

this portion of the fitting, which shows that it is ex-

tended into the main bore of the pipe, is a correct

drawing of Complainants' Exhibit ^'F."

Mr. LYONS.—Objected to as incompetent, not the

best evidence, and as having alread.y been gone over

in this witness's previous deposition.

A. The drawing of the cross-section at the frac-

ture is correct, except as to the choking of the vent

pipe to a lesser diameter than the drainage discharge.

But there shouli^ be a diminishing line showing the

entrance of the lateral openings, which would cor-

respond to my description of the cutting and joining

of the pipe on the bias.

* Q. 20. I will ask you, Mr. Wishart, to make an

examination of the drawings of Defendant's Exhibit

3, calling your attention more particularly to the one

marked Fig. 1, and ask you to state whether or not

the drawing as there shown shows a correct sectional

view of Complainants' Exhibit "Y^'^i



98 Fred B. Morton vs.

(Deposition of Claude V. AVisliart.)

Mr. LYON.—Objected to as incompetent, not the

best evidence and no proper foundation laid, and as

leading.

A. It does, and the two dotted lines extending

down from the side openings show the center of the

fitting, to illustrate my idea of the dimishing line as

described in previous answer.

Q. 21. Looking at the same exhibit, looking at

Fig. 2, will you state w^hether or not the drawing

shows a correct sectional view from the side of the

fitting, showing the opposite side from Fig. 1?

Mr LYON.—Same objection as noted to Q. 20.

A. It is a correct sectional view of the object, such

as it is. That is, looking from either of the drainage

entrances—lateral entrances.

Q. 22. State wiiat portion of the fitting, looking

directly into the lateral oi)enings, you w'ill see at the

back.

Mr. LYON.—Same objection.

A. You see the side wall of the lateral opening.

Q. 23. I v,dll ask you to indicate on the drawing

the starting-point of the top of the lateral opening,

where it enters the main bore of the pipe.

A. It would be at the junction of the cun^ed lines

in the center of the drawing.

Q. 24. At the lower or upper side of the circle ?

A. On a line with the under side of the lateral

opening.

Q. 25. State whether or not, beginning at the point

you have indicated as the top of the opening, to tlio
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bottom of the disappearing line, there is an}^ obstruc-

tion or anvtliing covering the orifice of the lateral

opening.

Mr. LYON.—Objected to as incompetent, not the

best evidence, and as leading.

A. No, there is not. It is merely a continuation

of the entering, lateral opening.

Q. 26. At the point indicated, at the lower line of

the circle, or the beginning point of the top of the

opening, what part of the fitting constitutes that

point ?

A. The side walls of the vent pipe.

Q. 27. Can 3^ou estimate, still looking at Figure

2, the length of the lateral opening as shown by the

figure ?

Mr. LYON.—Objected to as incompetent, calling

for the conclusion and expression of the witness, and

not for a fact.

A. It would depend on the size of the pipe end

and the angle at which the lateral opening enters the

main pipe.

Q. 28. Approximately as shown in the drawing

—

what would you say as to the length %

Mr. LYON.—Same objection.

A. About 2y2 inches—214 inches.

Q. 29. Calling your attention to the same exhibit,

figure 4, state whether or not the drawing shows a

correct sectional view from the side of the lateral

opening of Complainants' Exhibit **E."

Mr. LYON.—Objected to as incompetent, not the

best evidence. And no proper foundation laid.
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A. It does.

Q. 30. I win ask you to state, looking through the

circle representing the lateral opening, and state

-what portion or part of the fitting you see.

A. The deflector is represented by a dotted line

underneath the lateral opening.

Q. 31. Will you describe the starting-point from

the top of the deflector, giving its course downwardly,

and w^hat portion of the fitting, or the lateral ox3ening,

if any, is covered by the deflector ?

Mr. LYON.—Objected to as incompetent, and not

the best evidence.

A. The entire lateral opening is covered by the

deflector. The deflector begins at the upper side of

the lateral opening, and extends down and inw^ardly.

Q. 32. Calling your attention to Pig. 3 of the same

exhibit, state whether or not the drawing as there

show^n constitutes a correct sectional view of Cora-

plainants' Exhibit ''E."

Mr. LYON.—Objected to as incompetent and not

the best evidence ; as incompetent, no proper founda-

tion having been laid ; and as leading ; and as having

already been gone over in the witness' previous dep-

osition. A. It does.

Mr. MOODY.—We offer this drawing, Defend-

ants' Exhibit 3, in evidence.

Mr. LYON.—Objected to as incompetent, no

proper foundation having been laid.

Q. 33. Mr. Wishart, calling your attention to the

drawing marked Defendant's Exhibit 6, calling your

attention to the side lines of both the main bore and



Reese Llewellyn and Frank Walker. 101

(Deposition of Claude V. Wishaii:.)

also the side lines of the lateral opening, and state

whether or not the lines as shown there show the lines

of the interior of Complainants' Exhibit ^^F."

Mr. LYON.—Objected to as incompetent, no prop-

er foundation laid, and as calling for the conclusion

and expression of the witness as to a matter to which

he has not shown that he is competent to testify;

and as incompetent, not the best evidence, the draw-

ing and the fitting Exhibit *^F" speaking for them-

selves and it being apparent from Defendant's Ex-

hibit 6 that said drawing is not drawn to the true scale

of the fitting, Exhibit '^P."

Mr. MOODY.—To which we take exception to the

assumed statement of facts on the part of Mr. Lyon,

in making his objection, in which he states that it is

apparent that the drawing is not a correct one ac-

cording to scale.

A. The drawing represents substantially iho^ lines

of a cross-section of the fitting, exposed hit splitting

the fitting vertically through the lateral openings.

Q. 34. Looking at Complainants' Exhibit ''H,"

calling your attention to the wall which appears to

be darkened to show the thickness of the material

of which the fitting is made, and looking at Defend-

ant's Exhibit 6, and to the same portion of the fitting

as indicated in Complainants' Exhibit ^^H," and call-

ing your attention to the cross-lines on that portion

of the fitting on which there were no marks, as shoAvn

by the opposite side, and state whether or not that

if that x>ortion of the drawing was darkened in the



102 Fred B, Morton vs,

(Deposition of Claude V. Wishart.)

same manner as the same portion is darkened in

Complainants' Exhibit *^H," and state whether or

not if it would not be identically the same drawing.

Mr. LYON.—Objected to as leading, as incompe-

tent, not the best evidence, as incompetent, no proper

foundation laid, and as involved and mcluding more

than one question.

A. Substantially the same.

Q. 35. State whether or not, if in Defendant's

Exhibit 6 if there is any material or any lines shown

other than the side walls of the fitting of both the

main bore and the lateral openings.

A. The vertical lines of the lateral opening are

extended—extended lines showing the angle at which

the lateral opening enters.

Q. 36. Calling your attention to the dotted lines

on either side of the fitting, starting at the top of

the lateral opening as it enters into the main bore,

and extending doA\nQwardly to the ending or bottom,

part of the lateral oj^ening, and state whether or not

the main bore appears to be free during its entire

length.

Mr. LYON.—Objected to as incompetent and not

the best evidence.

A. It appears to be the same size throughout.

Mr. MOODY.—We offer in evidence Defendant's

Exhibit 6.

Mr. LYON.—Objected to as incompetent, no prop-

er foundation laid, not identified as being a true and

correct drawing of any fitting manufactured by de-
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fendant or sold or used by defendant, or of any fit-

ting exhibited in this case.

Q. 37. Calling your attention to a casting marked

Defendant's Exhibit 4, I will ask you to state

whether or not you have examined the casting ; if so,

when did you first have occasion to examine it, and

for w^hat purpose ?

A. Some time in the latter part of 1905, this cast-

ing was presented to me by the defendant, at which

time I w^as instructed to have patterns made for the

manufacture of same. In other w^ords, this is the

original sample, which has since been cut in two. It

is only a portion of the original sami^le.

Q. 38. Looking at the interior of the easting, Ex-

hibit 4, and into the main bore of the pipe, I will ask

you to state whether or not the pipe is of the same

dimensions during its entire length.

Mr. LYON.—Objected to as irrelevant and inmia-

terial, and as incompetent, not the best evidence.

The further specific objection is made, that this fit-

ting, Exhibit 4, was not made by the defendant, or

sold or used by him, and is totally irrelevant to the

issues of this case. A. It is.

Q. 39. I will ask you to state wiiether or not De-

fendant's Exhibit 4 and Complainants' Exhibit ^^F,"

if Complainants' Exhibit *'F" was cut in two in the

same manner, would show the interior to be the same

as Exhibit 4, Defendant's Exhibit 4.

Mr. LYON.—Objected to as leading, as incompe-

tent, not the best evidence, the Exhibit ''F" being
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the best evidence as to what the same would show,

and as incompetent, no proper foundation laid.

A. It will show the same.

Q. 40. I will ask you to state the length of the

lateral opening as shown on the interior of Defend-

ant's Exhibit 4.

Mr. LYON.—Objected to as irrele\^ant and imma-

terial.

A. It appears to be nearly three inches in length,

that is, taking the distance without measurement.

Total length, three inches and a quarter by measure-

ment.

Q. 41. State whether or not the interior of the

fitting as shown in Defendant's Exhibit 4, if there

are ^\\j lines or any material or substance therein

shown, except the main w^alls of a continuous pipe,

both as to the lateral opening and the main bore.

Mr. LYON.—Objected to as irrelevant and imma-

terial. It appears from the testimon}^ of this wit-

ness, that Exhibit 4 was not manufactured, sold or

used by the defendant Morton, and is not in issue in

this case.

A. No, there are not. There is no material.

Q. 42. State whether or not, in Defendant's Ex-

hibit 4, if there are any deflectors or any portion of

the walls of the fitting, extending inwardly and down-

wardly, and over the face of the lateral opening of

the main bore.

Mr. LYON.—Objected to as irrelevant and imma-

terial, for the reasons already stated, and as incom-
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petent, not the best evidence calling for the conclu-

sion and expression of opinion of the witness, and no

proper foundation laid, and as leading.

A. There is nothing extending into the main bore.

Q. 43. State whether or not there is anything over

or opposite the lateral openings, either in the foim

of deflectors or side walls, in Defendant's Exhibit

4.

Mr. LYON.—Objected to as irrelevant and imma-

terial, and incompetent and not the best evidence,

and incompetent, no proper foundation laid, and as

leading. It will be understood that our objection to

the irrelevanc}^ and immateriality of Exhibit 4 will

extend to all questions hereafter asked in regard

thereto, without hereafter repeating the same.

A. The side walls of the vent portion of the fit-

ting extend on a line with the lower opening, I should

say lower side of the lateral openings.

Q. 44. Calling your attention to a casting marked

Defendant's Exhibit 5, state whether or not you have

had occasion to examine this casting. If so, state

whether or not it is a casting manufactured by the

complainants, and as shown in their letters patent and

their Exhibits '^\" and ^^B" herein.

A. It is the opposite cross-section of the same

fitting as introduced on former cross-examination.

I refer to Complainants' Exhibit ^' J."

Q. 45. I will ask you to state whether or not De-

fendant's Exhibit 5 is a fitting which contains a de-

flector extending inwardlv and downwardlv and over
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the face of the lateral opening, and extending into

the main bore of the pipe, and if so, does Defendant's

Exhibit 5 so show it ?

Mr. LYON.—Objected to as incompetent and not

the best evidence.

A. Yes, it is and does.

Q. 46. Does the deflector extending into the main

bore of the pipe as shown in Defendant's Exhibit 5,

constitute or form any part of the walls of either the

main bore or the lateral opening?

A. I think it is intended to be an independent

portion.

Q. 47. Is it an independent portion "?

Mr. LYON.—Objected to as incompetent and not

the best evidence, and as incompetent, no proper

foundation laid, and as calling for a conclusion and

expression of the witness in a matter in regard to

which the exhibit speaks for itself. xi. It is.

Q. 48. Galling your attention to the size of the

main bore of Defendant's Exhibit 5, and comparing

Defendant's Exhibit 4, I will ask you to describe the

difference.

A. The difference appears to be that the lateral

openings discharge into the main bore of the pipe in

Exhibit 4, the upx^er j)ortion of which provides the

vent ; whereas in Exhibit 5, the fitting is provided witli

a receiving chamber by the enlargement of the regular

bore.

Q. 49. Looking at Defendant's Exhibits 4 and 5

and assuming that Defendant's Exhibit 5 was made
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with the same proportions and dimensions as Exhibit

4, what would then be the effect in Exhibit 5 ?

Mr. LYON.—Objected to as irrelevant and im-

material, being a comparison of Exhibit 5 with a

structure irrelevent and immaterial under the issues

of this ease, and based on a hypothetical state of facts

not shown by the testimony of this witness, or the

testimony of any other witness, to exist, or to ever

have existed, and incompetent, no proper foundation

laid to qualify the witness to testify as an expert in

relation to the matter inquired about.

By Mr. MOODY.—I will ask Mr. Lyon if he will

stipulate that Defendant's Exhibit 4, with which it

is sought to make a comparison by the last question

with Exhibit 5, that Defendant's Exhibit 4 is a struc-

ture which is irrelevant and imaterial to the issues

of this case.

Mr. LYON.—I do not understand counsel's ques-

tion. If counsel means to ask if we contend that a

structure like Exhibit 4 would infringe, I answer that

by stating that if defendant Morton has made or sold

or used Exhibit 4, then I maintain it is an infringe-

ment of both of the patents in suit; but our objection

that Exhibit 4 is irrelevant and immaterial is based

on the fact that the evidence of this witness does not

disclose that defendant Morton ever made or used

or sold Exhibit 4, nor is there any evidence in this

case at the present time, showing that defendant Mor-

ton ever made or sold or used Exhibit 4; and counsel

for defendant is comparing Exhibit 5 with a structure

illustrated by Exhibit 4, which, so far as the record
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shows, is not made used or sold by any of the parties

to this controversy.

Mr. MOODY.—The answer is purely argume^^iive

and if the statements therein made are true, my only

answer could be that the complainants have absolutely

failed to make out a case against the defendant Mor-

ton ; and if that be true, I am willing to rest the case

without further evidence.

Mr. LYON.—Counsel for defendant is at libertv to

close his case whenever he wishes. If, however, we

had any proof that Exhibit 4 was part of a fitting

manufactured or used or sok by defendant, that fact

would avoid our objection to the irrevelancy and im-

materiality of Exhibit 4. We are not bringing the

present suit against the defendant Morton to litigate

the possibility of infringement by some other fitting,

the manufacturer, seller or user of which is unknown

to us, and not a party to this suit. Our objection of

irrelevancy and immateriality of Exhibit 4 is based

entirely on the theory that the testimony of this wit-

ness indicates that the fitting. Exhibit 4, was not

made, used or sold by defendant Morton.

A. I don't understand the question.

(Question re-read.)

Q. 50. Assuming that Defendant's Exhibit 5 was

made with the same proportions and dimensions as

Defendant's Exhibit 4, what would be the effect on

Defendant's Exhibit 5 in regard to the main bore of

said exhibit, as to its being choked or being free for

the discharge of the drainage ?
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Mr. LYON.—The same objection as noted to Q.

49.

A. I think—3'ou mean if the bore of Exhibit 5

were straight and as in Exhibit 4. The effect would

be to choke the opening from lateral discharge, and

also the vent.

Q. 51. As an expert witness, I now ask you to

state, looking at Defendant's Exhibits 4 and 5, and

anv other exhibits which have been filed in this case,

either bv complainant or defendant, and state

w^iether or not that either Defendant's Exhibit 4,

Complainants' Exhibit *^F," are a duplicate or a re-

production or an infringement or in any manner the

same as Complainants' Exhibit '^E" or of either of

the patents as shown in Complainants' Exhibits '*A"

and'^B"?

Mr. LYON.—Objected to as not the proper sub-

ject matter of expert testimony, it being for the Court

and not for the witness, to determine whether or not

infringement is shown or exists in any of the exhibits

jBled in this case. Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied to testify as an expert on the matters inquired

about; as leading; and in so far as the question refers

to Exhibit 4, irrelevant and immaterial, unless it is

shown that defendant has made, used, or sold fittings

embodying the construction illustrated in Exhibit 4.

Mr. LYON.—I ask leave to cross-examine at this

time as to the familiaritv of the witness with Com-

plainants' Exhibits '*A" and ^^B."
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Mr. LYON.—Q. 1. Mr. AVisliart, have you ever

carefully read and considered the whole of the speci-

tieations, drawings and claims of complainants' pat-

ents, Exhibit ''A" and ^^B," or either of them!^

A. I have not.

Mr. LYON.—We reiterate our objection as to in-

competency, no proper foundation laid.

Mr. MOODY.—Before answering the question, I

will ask you to carefully read Complainants' Exhibits
'

'A " and ^

' B, " and then to ansAver the question.

A. I have now read both of said patents. They

are neither a reproduction or duplicate of Exhibit 5.

My opinion would be, that they are not an infringe-

ment of the patents.

Q. 52. Assuming, by the way of explanation of

Defendant's Exhibit 4 and Complainants' Exhibit

''F," I am using an illustration Defendant's Exhibit

7, that if a straight pij^e was cut on a bias from the

side of the pipe, and that another pipe was cut on a

bias, and the two bias cuts were then joined together,

and the latter opening of the L turned over, would it,

or Avould it not, be exactly the same as Defendant's

Exhibit 4 and Complainants' Exhibit ''F"f In an-

swering the question, I will ask you to illustrate with

Defendant's Exhibit 7.

Mr. LYON.—Objected to as incompetent, no prop-

er foundation laid; as immaterial and irrelevant, and

based upon a hypothetical structure not shown to ever

have been used or to have existed, and as incompetent,
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not the best evidence. No foundation whatever has

been laid with respect to Exhibit 7.

A. Exliibit 7 is an illustration to in,y answer in a

previous examination. In reference to the construc-

tion of cutting pipe on this bias. Substantially, the

same results would be obtained. In fact, the same

interior construction would result. The openings of

this Exhibit 7 from the hinged portion upward, repre-

sent the lateral openings cut on the diagonal or bias

line, and oval apertures made in the main pipe corre-

spond to the cuts of the lateral openings, constituting

the fitting as described.

Q. 53. I will ask you to state whether or not, if

Complainants' Exhibit '"E" and Defendant's Ex-

hibit 5 could be in the manner as de^cibed in your last

answer 1 If not, why not ?

Mr. LYON.—Objected to as irrelevant and im-

material, and as incompetent, calling for a conclusion

of the witness, and based ui)on a Itypothetical state

of facts, i. e., a construction, not shown to ever have

existed, or to exist, either now or prior to the date of

the filing of either of the applications for the patents

in suit.

A. It could not be constructed from ordinary pipe,

because of the swelling of the fitting to create receiv-

ing chambers. Also on account of the construction of

the deflectors.

Q. 54. I will ask you to look at Exhibit 1, De-

fendant's Exhibit 4, and taking as an illustration De-

lendant's Exliibit 8, and by inserting Defendant's
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Exhibit 8, in the lateral opening of Exhibit 4, and

state whether or not the bias as there shown jn'acti-

ealh^ illustrates the bias of the lateral opening as it is

joined onto the main r)ipe.

Mr. LYON.—Objected to as irrelevant and im-

material, and as based on a hypothetical structure, not

shown to be used either by the defendant in this case,

or by any other person, firm or corporation at any

time ; as incompetent, no proper foundation laid, and

as leading.

A. It shows the angle at which the lateral open-

ings enter the main pipe.

Mr. MOODY.—I offer in evidence Defendant's

Exhibits 7 and 8.

Mr. LYON.—Object to the same as incompetent,

no proper foundation laid, and as irrelevant and im-

material, and as unidentified wdtli any prior structure

used by anyone i)rior to the applications for the re-

spective letters patent in suit, or as used by defendant

herein, and further, that it appears from Exhibit 8,

that the same is an inch and a quarter pipe, assmned

to be fitted upon an inch and a half, and therefore not

constructed for use with anv of the fittings manufac-

tured, used or sold by either defendant or complain-

ants.

Mr. MOODY.—In regard to the objection of Mr.

Lyon, the exhibit is not offered for the purpose of

showing size, but to show construction.

Q. 55. I will now ask a'ou to look at Defendant's

Exhibit 1 and 2, and Complainants' Exhibit '^F,"
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and state whether or not the three exhibits in con-

struction, operation and principle, are the same.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, and as calling for the con-

clusion and expression of opinion of the witness, and

not the best evidence. The testimony in regard to

Defendant's Exhibit 1 and 2 is further objected to as

irrelevant and innnaterial, it not being show^n when

the same were made, or by whom, or when used,

or by whom, and if for the purpose of anticipation

are inadmissible under the pleadings, because not

pleaded as anticipatory matter should be.

A. There is no material difference in the construc-

tion or operation of any of these fittings, except as to

the angles at which the lateral openings may enter the

main pipe. * ^Jf^if

Q. 56. I will ask you to take Defendant's Exhibit

9, a Catalogue by the name of Mott's Plumbing Cata-

logue, dated 1888, looking at page 258, and at the

plate No. 698 G, also at a Catalogue of Rungle Spence

Mfg. Co., of Milwaukee, date 1892, and at page 105,

Fig. 323, and state whether or not the drawings,

plates are there shown, are in structure, principa/ and

operation the same as Defendant's Exhibits 1 and 2

and Complainants' Exhibit ''F."

Mr. LYON.—Objected to as inadmissible under the

pleadings, there being no notice of any such defense

;

as incompetent, no proper foundation laid; as in-

competent, calling for the conclusion and expression

of opinion of the witness as to what is shown in a
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printed publication which must speak for itself; as

not the best evidence; as leading; and as irrelevant

and immaterial under the issues in this case.

A. These illustrations embody the same principle.

Mr. MOODY.—We offer in evidence Defendant's

Exhibits 1, 2, 4, 5, 6, 9, and 10.

Mr. LYON.—We object to Exhibits 1, 2, 9 and 10,

on the ground that the same are incompetent, no

proper foundation laid, no proof as to when the same

Avere produced ; as inadmissible under the pleadings,

there being no notice of any such defense; and as

irrelevant and immaterial. We object to Exliibit 4,

on the ground that it is incompetent, no proper

foundation laid, no proof as to when the same w^as

made or produced, or by whom, or where, as inad-

missible under the pleadings, there being no notice of

any such defense; as irrelevant and immaterial, not

being a structure made b}^ the defendant, or used or

sold by him. We object to Exhibit 5 on the ground

that it is incompetent, no proper foundation laid.

Mr. MOODY.—We offer in evidence Defendant's

Exhibits 11 and 12 to show the other half of Exhibits

5 and 4 respectively.

Mr. LYON.—We object to Exhibit 12, upon the

same grounds as stated in our objection to Exhibit 4.

Cross-examination by Mr. LYON.

XQ. 1. Eeferring to Complainants' Exhibit

^^F," as illustrated in Fig. I, of Defendant's Exhibit

3, what is the inside diameter at the mouth of the

lateral openings.
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A. It is an oblong opening, an inch and a half at

the narrowest point. Pleasuring from the bottom

of the lateral opening, horizontally across, it is an

inch aiid three-quarters. Measuring a radius across

from the bottom of the horizontal portion of the

lateral opening, on an angle of approximately 45

degrees is an inch and eleven-sixteenths.

XQ. 2 Now, taking the same measurements that

you have testified to in your last answer, from Com-

plainants' Exhibit ^^1," what do you find them to

be, using the same order in making your measure-

ments ?

A. An inch and a half on one side, and an inch

and seven-sixteenths on the other. Measuring from

the bottom of the lateral opening, horizontally across,

an inch and seven-sixteenths. And measuring on an

angle of approximately 45 degrees, an inch and a

half on one side, an inch and five-eighths on the op-

posite side.

XQ. 3. What is the measurement from the ter-

mination of the lower horizontal portion of one of

the lateral openings to the other lateral opening at

the same point, in Fig. 1 of Defendant's Exhibit 3.

A. Four and fifteen-sixteenths inches.

XQ. 4. What is the same measurement in Com-
plainants' Exhibit 1?

A. Four and a half inches. Four and three-

eighths exactly.

XQ. 5. Then Fig. 1 of Defendant's Exhibit 3 is

not a true scale drawing of the fitting manufactured

by you or your company for defendant, is itf
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A. No—it is not.

Mr. LYON.—We renew our tojection to Exhibit 3,

and move to strike the same from the record, on the

grounds and for the reason that said exhibit is not a

true drawing of what it purports to represent.

Mr. MOODY.—The exhibit is not introduced for

the purpose of sliowing the exact size or the exact

dimensions of an}'' fitting or exhibit on file herein,

but to show the sectional construction and general

princijjle in operation in the fitting.

XQ. 6. Is Defendant's Exhibit 6 a true and cor-

rect drawing to scale of the fitting manufactured by

you or your company for the defendant Morton "^

A. It is not.

Mr. LYON.—We move to strike Exhibit 6 from

the record, and exclude the same from consideration,

on the grounds stated in our objection to its introduc-

tion, and for the reason that the same is shown not to

be a true and correct drawing thereof, or of any

fitting manufactured by the defendant.

Mr. MOODY.—Defendant's Exhibit 6 was not in-

troduced to show a perfect drawing as to the scale

or size of any fitting or exhibit on file herein, but

was introduced for the purpose of showing the lines

of both the inside and outside of the main walls of

both the lateral openings and the main pipe. And

to show the connection of the lateral openings with

the side wall of the main bore.

Mr. LYON.—Neither the drawing, Defenda^'^^ Ex-

hibit 3, nor the drawing. Defendant's Exhibit 6, nan
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then serve any useful purpose herein, as neither of

the same are true drawings, showing correctly the

construction utilized by defendant; and being sec-

ondary evidence, are inadmissible, especially wdien

Complainants' Exhibit "V is offered in evidence,

showing, as testified by this witness, one of defend-

ant's fittings made by this witness, and sectioned on

the same lines as the two exhibit drawings objected

to. We therefore renew our motion to exclude Ex-

hibits 3 and 6.

Mr. MOODY.—I object to the remarks of Mr.

Lyon, on the ground that they are purely argume^^-

dve, do not sufiicientlv or correctlv state the facts in

regard to the exhibits,

Mr. LYON.—As to the correctness of m}^ state-

ment, I submit the testimony of this witness when on

the stand on August 1, 1906, and that given to-day by

him.

XQ. 7. How many fittings like Complainants' Ex-

hibit '^F" have you or your company manufactured

for the defendant, Fred B. Morton?

Mr. MOODY.—I object, on the ground that it is

not proper cross-examination, it has not been showai

that the witness has ever manufactured, or that he is

connected with any company that has ever manu-

factured any of said fittings for the defendant ; and

that it is an introduction of a new^ matter on cross-

examination that w^as not brought out on direct ex-

amination. And on the further ground that it is

mctompent, irrelevant and immaterial, and any state-
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ment that he might make with regard to same would

not bind this defendant, or in any way connect him

with the manufacture or sale of fittings like Exhibit

Mr. LYON.—The witness has heretofore testified

while on the stand, on August 1, that his company,

Pasadena Foundry Company, manufactured fittings

like Exhibit ^^F'^ for defendant F. B. Morton; but

in view of the objection of counsel, that this question

is not cross-examination as to matters to which this

witness has been this day interrogated, I will with-

draw the question, but direct the witness to remain

until after he has completed this deposition, when I

will recall him for further cross-examination as to

matters referred to in his original deposition.

CLAUDE V. WISHART.
No redirect examination.

Deposition of Claude V. Wishart, Recalled for

Further Cross-examination.

OLAUDE V. WISHART, recalled for further

cross-examination.

(By Mr. LYON.)

XQ. 1. Mr. Wishart, I understood you to testify

on Aug. 1, 1906, that your company, Pasadena

Foundry Company, manufactured for defendant fit-

tings like Exhibit ^*F." Is that correct?

Mr. MOODY.—I object on the ground that it

hasn't been shown that Mr. Wishart is in any way

connected with the Pasadena Foundry Company, or

that he has any knowledge whatever of the Pasadena
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Foundry Company ever having made any fittings for

defendant.

A. We manufactured fittings for Mr. Morton.

XQ. 2. How many fittings like Complainants' Ex-

hibit **F" has the Pasadena Foundry Company man-

ufactured for the defendant, F. B. Morton ?

Mr. MOODY.—I object on the ground that it is

not proper cross-examination, and that in his last an-

swer he did not state that they had manufactured fit-

tings for defendant like Exhibit '^F"; on the further

ground that it is the introduction of new matter on

cross-examination, as to how man}^ fittings had been

manufactured for defendant. And on the further

ground that any statement he might make would in

no way bind the defendant Morton.

A. I can onlv cfive an estimate from memorv.

Mr. MOODY.—I object to the witness making any

statement based on memory, on the ground that it is

not the best evidence, is incompetent, and not pro^^er

cross-examination.

XQ. 3. Does the Pasadena Foundry Company

keep books which would show the number of these fit-

tings manufactured for defendant?

x4l. Yes, they show hj the duplicate copies of or-

iginal invoices.

XQ. 4. I will ask you, then, to produce these books

to-morrow morning at 9:30, so that you can testify

from the records as to the number of said fittings

manufactured by the Pasadena Foundry Company
for the defendant.
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Mr. MOODY.—I object to this witness producing

any books until it is first shown that he is competent

to testify from said books, by a statement from him

that he made the original entries in said books.

Adjourned until 9 :30 A. M., Wednesday morning,

August 29, 1906.

Met pursuant to adjournment, at 9 :30 A. M. Wed-

nesday, August 29th, 1906. Present as before.

Gross-examination of CLAUDE V. WISHART
(Oontinued).

XQ. 5. Have ,you examined the books of the Pas-

adena Foundry Company, and are you able to state

how many drainage fittings like Exhibit *'F" said

company has manufactured for P. B. Morton, de-

fendant herein ?

Mr. MOODY.—I object to the question on the

groimd that it is not proper cross-examination ; it has

not been shown in any of the examination of this wit-

ness, that the fittings manufactured by the Pasadena

Foundry Company embody the construction or oper-

ation of either of the fittings as shown in Complain-

ants' Exhibit ^'A" and ^*B," or Complainants' Ex-

hibits ^^E" and ''J."

A. I have, and I am.

XQ. 6. How many fittings like and embodying the

construction of Exhibit *^F'' has the Pasadena

Foundry Company manufactured for and under the

direction of defendant, Fred B. Morton "?

Mr. MOODY.—I object to the question, on the

ground it is not proper cross-examination, and the
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introduction of new matter which was not brought

out on direct examination.

A. Our books show a total of 424 fittings.

Redirect Examination by Mr. MOODY.
EDQ. 1. How many fittings have you manufac-

tured, if any, for the defendant, embodying the con-

struction, operation and principle as shown in Com-

plainants' Exhibits ^^A'' and '*B," ^*E" and '^ J"?

Mr. LYON.—Objected to, as incompetent, calling

for the conclusion and exx3ression of opinion of the

witness, as to the construction and interpretation of

certain letters patent, no proper foundation having

been laid, qualifying this witness to interpret or con-

strue said letters patent, or to testify with regard

to the meaning or interpretation thereof, and as ask-

ing the witness to give his opinion as to whether fit-

tings embodying the construction illustrated by Com-

plainants ' Exhibit ^^P'' embody the construction,

operation and principle shown in the patents in suit,

w^hicli is a question for the Court, and not for the wit-

ness to determine.

A. I manufactured none embodying that prin-

ciple.

Recross-examination by Mr. LYON.
RXQ. 1. In your answer to the last question pro-

pounded to you by Mr. Moody, you base your answer

entirely upon your opinion that the drainage fitting

manufactured by Pasadena Poundry Company for

defendant, and embodying the construction illustra-

ted in Exhibit ^^P," does not embody the construction,
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operation, or principles of, or infringe upon, either

Complainants' Exhibits ''A" and 'VB," do you not?

A. I do.

CLAUDE V. WISHART.

Deposition of Fred B. Morton, Recalled in His Own
Behalf.

FRED B. MORTON, recalled in his own behalf,

testified as follows

:

Direct Examination by Mr. MOODY.

Q. 44:. Mr. Morton, I will ask you to take De-

fendant's Exhibits 4 and 5, and make an examina-

tion of them, and state whether or not you are

familiar with the said exhibits.

Mr. LYOX.—Objected to as irrelevant and im-

material. It does not appear from this record that

Exhibit 4 is a part of any drainage fittings manufac-

tured, used or sold by defendant, or a part of the

prior art. It will be understood that this objection,9

is made to all questions and testimony referring to

Exhibit 4, or any comparison thereof with either the

drainage fitting manufactured, used or sold by de-

fendant, or the drainage fittings of the patents in

suit ? A. I am.

Q;. 45. I will ask \o\\ to state whether or not if

Defendant's Exhibit 4 is in construction and prin-

ciple, the same as those manufactured by the Pasa-

dena Foundry Company for j^ou?

Mr. LYON.—Objected to as leading; as incom-

petent, no proper foundation laid; not the best evi-

dence.
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A. To all appearance and intention, it is.

Q. 46. Have you ever had occasion to examine De-

fendant's Exhibit 4? A. I have.

Q. 47. How long have yon been familiar with the

fitting?

A. I could not state positively. I think I saw

that fitting being used, or fittings made the same as

that fitting, b}^ the plumbers in this city some time

about June—May or June, last, a year ago—1905.

Q. 48. \¥hen did you first come into possession of

this part of this fitting, Defendant's Exhibit 4—this

individual fitting—this piece right here, none others ?

A. If Mr. Wishart can give you the record of the

time that I.instructed him to make a pattern, or have

a pattern made, the same as this fitting, it will give

about the time that I come in possession of this fit-

ting. It was about September, the latter part of

September, 1905.

Q. 49. What disposition did you have to make of

this exhibit?

A. I knew that there was a demand for these fit-

tings. Therefore I had patterns made, and went to

selling the fitting, the the same as I had different

other styles of fittings.

Q. 50. Were the fittings that you ordered made
by the Pasadena Foundry Company mad§ in the same

manner, and of the same construction, operation and

principle as Defendant's Exhibit 4?

Mr. LYON.—Objected to as incompetent, not the

best evidence, no proper foundation laid for the in-
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troduetion of secondary evidence, calling for the con-

clusion and opinion of the witness, and immaterial.

This witness has identified Complainants' Exhibit

*^F" as one of the fittings, manufactured for him by

the Pasadena Foundry Company, and that is the best

evidence.

A. To the best of my knowledge, they were.

Q. 51. State whether or not Complainants' Ex-

hibit ^*F" is a duplicate, and is manufactured in the

same manner in construction, operation and prin-

ciple, as Defendant's Exhibit 4.

Mr. LYON.—The same objection as noted to Q. 50.

A. It appears to be.

Q. 52. Is it?

Mr. LYON.—Same objection.

A. There mav be a little defect in the core not be-

ing pasted evenly together. Otherwise I would say

it was an exact duplicate.

Q 53. Looking at Defendant's Exhibit 5, and by

way of comparison with Defendant's Exhibit 4, will

you state wherein there is a difference, if any, in the

construction, operation and principle of the two fit-

tings ?

Mr. LYON,—Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied as an expert; and as incompetent, not the best

evidence; and immateria].

A. Nb—there is no similarity.

Q. 54. Is that your answer? I will ask the ques-

tion re-read.

(Q. 53 re-read.)
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Mr. LYON.—The same objection.

A. In Defendant's Exhibit 5, we have a partition

projecting in, over the lateral receiving openings,

down into tlie bore of the fitting, with an enlarged

chamber, mnch larger than the lateral receiving open-

ings, vent or discharge opening. On Exhibit 4, we

have nothing projecting into any bore of the fitting.

Our side walls become their own deflectors, by taking

my openings off of the outside of the center bore,

and raising up with my lateral openings above the

openings that open into the center bore of the fitting.

Q. 55. Looking at Defendant's Exhibit 4, I will

ask you to state what you find with regard to the size

of the main bore in its entire length.

Mr. LYON.—Objected to as immaterial.

(Question withdrawn.)

Q. 56. Looking at Defendant's Exhibit 4, state

whether or not the main bore of the pipe is one con-

tinuous pipe of practically the same dimensions, in

its entire length.

Mr. LYON.—Objected to as incompetent, not the

best evidence.

A. It is.

Q. 57. Looking at Defendant's Exhibit 5, what

have you to say with regard to the dimensions and

shape of the main bore of the pipe in its entire

length '?

Mr. LYON.—Objected to as immaterial, as incom-

petent, not the best evidence, as incompetent, no

proper foundation laid.
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A. It is much larger in its center portion than

either the upper or lo^Ye^ ends.

Q. 58. What is its shape?

Mr. LYON.—Same objection as noted to the pre-

ceding question. A. It shows an oval shape.

Q. 59. Assuming that Defendant's Exhibit 5, the

main bore and the lateral openings, were of the same

dimensions and size as Defendant's Exhibit 4, what

would then be the effect on the interior of Defend-

ant's Exhibit 5?

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, as immaterial, being com-

Xmred with a structure not manufactured, used or

sold by defendant.

A. It would decrease very materially the vent

opening and the lateral receiving openings. In fact,

a fitting so decreased would not be acceptable to the

j)lumbing ordinance of this city.

Q. 60. Looking at Defendant's Exhibit 4, I will

ask vou to state whether or not there are anv de-

flectors, or any portion or part of the walls of the fit-

ting, extending inwardly, downwardly, and over any

portion of the lateral openings.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid ; and as not the best evidence.

A. None whatever.

Q. 61. Looking at Defendant's Exhibit 5, stato^

whether or not there any deflectors, or any portions

of the walls of the fitting, extending inwardly and
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downwardly and over any j^oiiion of tlie lateral open-

ings.

A. There is a deflector in this behalf of the fit-

ing, Avhich measures— as near as I can measure it

—

two and a quarter inches across its face.

Q. 62. What portion or proportion does the de-

flector you mention extend over the lateral opening ^

(Question withdrawn.)

Q. 63. What portion of the lateral opening in

Defendant's Exliibit 5 is covered by the deflector you

men in said exhibit?

Mr. LYON.—Objected to as incompetent, not the

best evidence.

A. The lateral receiving opening. I would say it

covered the whole portion.

Q. 64. I ask you to look at Defendant's Exhibits

1 and 2, and Complainants' Exhibit *^P/' and state

whether or not if in construction, operation and prin-

ciple, they are practically one and the same ?

Mr. LYON.—Objected to as incompetent, not the

best evidence. And as incompetent, no. proper foun-

dation laid ; as immaterial, it not being sliown that

Exhibits 1 and 2 are part of the prior art; as in-

admissible under the pleadings, no notice of any such

defense being given in the answer.

A. Thev are the same.

Q. Qo. I will ask you to state, if you know, how
long, for what j)eriod of tune, fittings of the construc-

tion, operation and principle as Defendant's Exhib-
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its 1 and 2, and Complainants' Exhibit *'F," have

been nianufaetnred, sold and used"?

Mr. LYON.—Objected to as not the proper method

of proof; as inadmissible under the pleadings, no

notice of such a defense being therein given ; as in-

competent, calling for the conclusion and expression

of opinion of the witness, and not for facts; as in-

competent, not the best evidence—no foundation laid

for the introduction of secondary evidence.

A. I can only state from the records.

Mr. LYON.

—

We object, on the ground that the

testimony is incompetent, not the best evidence, hear-

say ; not the proper method of proof.

Mr. MOODY.—I show you Defendant's Exhibit

9, and ask }' ou to look on page 698, G. And also look

at Defendant's Exhibit 10, page 105, Fig. 323.

Q. 66. State whether or not the two fittings, as

there shown are of the same construction, operation

and principle as Defendant's Exhibit 1 and 2 and

Complainants' Exhibit ''F"^?

Mr. LYON.—Objected to on the grounds stated in

the objections to Q. 6o, The Exhibits 1 and 2 must

speak for themselves, as to what they disclose.

A. They are. The walls of a pipe become its own

deflector.

Q. 67. In Defendant's Exhibit 5, do the walls of

the pipe form any portion or part of the deflectors

as shown in said exhibit '?
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Mr. LYON.—Objected to as incompetent, no

proper foundation laid, the witness not lia\'ing qnali-

fied to testify as an expert in this case.

A. Not in the least. There is a partition or de-

flector which measures two and a quarter inches, as

near as I can calculate, across its face.

Q. 68. For the purpose of illustrating the con-

struction, of Complainants' Exhibit ^^F" and De-

fendant's Exhibit 4, I will ask you to take Defend-

ant's Exhibit 7; and assuming that a pipe with the

side cut on the bias, and a separate piece of pipe cut

on the bias, if you join the two bias pieces together,

state whether or not you would then have the same

construction as the two exhibits I have mentioned, 4

and ^^F"^

Mr. LYON.—Objected to as incompetent, no

proper foundation laid—as iimnaterial ; as based on

a hypothetical state of facts not shown by the record

to ever have existed prior to the date of filing of

either of the applications for the respective letters

patent sued on herein, or prior to Walker's invention

of the subject matters of said letters patent, or in

public use or on sale in the United States of America

for more than two years prior to dates of said respec-

tive applications.

A. Yes, you would. Yes, the walls of the pipe

would form their ow^n deflector.

Q. 69. In my last question, I asked you to make

an explanation by Defendant's Exhibit 7. Will you

do so 1
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Mr. LYON.—Same objection as noted to Q. 68.

A. If we take two pieces of pipe and cut them on

the bias, and raise the one that has the lateral open-

ing above the opening to which said one is joined to,

the wall of that piece will become its own deflector,

Q. 70. Looking at Defendant's Exhibit 8 and De-

fendant's Exhibit 4, I will ask vou to state whether

or not, after inserting Defendant's Exhibit 8 into

the lateral opening of Defendant's Exhibit 4,

whether or not it practically shows the bias by which

the pipe might be cut, to be joined by another pipe

cut in the same manner in making the construction

of Defendant's Exhibit 4 and Complainants' Exhibit

Mr. LYON.—Same objection as noted to Q. 68.

A. It would.

Q. 71. Looking at Defendant's Exhibits 1 and 2,

and Complainants' Exhibit ^^F," I will ask you to

state whether or not you know of any person, firm or

corporation who has heretofore—I will also include

Complainants' Exhibit '*E"—manufactured, sold or

patented a fitting of practically the same construc-

tion, operation and principle as these exhibits show ?

Mr. LYON.—Objected to as incompetent, not the

best evidence; not the proper method of proof, any

such patents should be introduced themselves ; as in-

competent, calling for the conclusion and expression

of the witness, and not for facts.

Mr. MOODY.—I withdraw the question.

Q. 72. Looking at Complainants' Exhibit ''E"

and Defendant's Exhibit 5, and state whether or not
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you know of any person, firm or corporation who

has ever patented, manufactured or sold other than

the compbinants in this case, a fitting embodying

practically the same construction, operation and

principle as shown in said exhibit. If your answer

is yes, state the names of such persons, firms or cor-

porations, together with any other information you

may have, in regard to the time of the patent, manu-

facture or sale of any such fittings.

Mr. LYON.—Objected to on the grounds stated in

the objection to Q. 71, and on the further ground that

it is inadmissible under the pleadings, no notice be-

ing given in the answer of any such defense.

A. I here have a record of a fitting that was pat-

ented by Alexander C. Stewart, of Los Angeles, Cali-

fornia, Dated February 23, 1897. Said patent

shows

—

Mr. LYON.—We object to the witness stating

what said patent shows, on the ground that the same

is incompetent, not the best evidence—the patent

must speak for itself.

A. (Continued.) A partition in the center bore

of the fitting in front of the receiving opening of said

fitting.

Q. 73. Looking at the same document from which

you have just been testifying, which is now mai'ked

Defendant's Exlaibit 13, looking at the drawing

marked Fig. 4 and Fig. 6, and state whether or not

the drawings as there shown embody practically the
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same construction, operation and principle as Com-

plainants' Exhibit ''E" and Defendant's Exhibit 5.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied as an expert witness, and the subject matter in-

quired about, as incompetent, not the best evidence,

calling for a conclusion and expression of opinion of

the witness, the patent or printed publication must

speak for itself, and as leading.

A. It does, with this exception—that the vent on

Exhibit *'E" and Exhibit 5 start at a point low^er

down or even with the lower side of the receiving

opening; w^hile in Exhibit 13, Pig. 4 and 6, the vent

starts at the upper part of the receiving opening.

Furthermore, Exhibit ^^E" shows a partition on each

side, taken out from the wall and projecting down

over the receiving opening.

Mr. MOODY.—AVe offer in evidence the printed

publication showing a patent of Alexander C. Stew-

art, of a drainage fitting, said patent being No. 577,-

793, patented February 23, 1897, and marked De-

fendant's Exliibit 13.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid; not the best evidence; mi-

material, and inadmissible under the pleadings.

Q. 74. Looking at Defendant's Exhibit 6, I will

ask you to state whether or not the drawing as there

shown shows the direction of both the inside and out-

side of the lines and representing the walls of the
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main bore and the lateral openings of Complainants

'

Exhibit "¥,'' and Defendant's Exhibit 4?

Mr. LYON.—^Objected to as immaterial, it not be-

ing shown that Exhibit 4 is even a portion of one of

the fittings manufactured, used or sold by defendant,

or a part of the prior art. We further object on the

ground that it appears that Exhibit 6 is not a true

and correct drawing of either Exhibit 4, or Com-

plainants' Exhibit '^F," the fitting manufactured

and sold by defendant. Objected to further as in-

competent, no proper founda^?'n laid, the witness not

having qualified as an expert as to the subject matter

inquired about.

A. It does, with the exception that the lower end

or drainage discharge runs further down, which

shows the size of the pipe. It also does not show the

metal between the pipe or walls of the center bore

and the outside bore.

Q. 75. Looking at Complainants' Exhibit 'MI,"

at the drawing marked Defendant's Fitting; and

looking at Defendant's Exhibit 6, at that portion of

the fitting which has the cross-lines the shoulder of

the fitting opposite from the side that has no cross-

lines ; and looking at the same portion of Complain-

ants ' Exhibit ^'H," at the shoulder, which is dark-

ened to show the thickness of the metal, and state

whether or not that if the shoulder was darkened

in Exhibit 6 was darkened in the same manner as

Complainants' Exhilut ''H," whether or not it
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wouldn't show the drawings to be practically one and

the same, and also the thickness of the metal.

Mr. LYON.—Objected to as incompetent, no

proper foundation laid, the witness not having quali-

fied to testify as to the matters inquired about; and

as not the best evidence.

A. It would, with the exception of the side walls

of Exhibit '^H'' are set in, which appears to make the

bore of the fitting narrower at the top than it is at

the bottom. Same if made from a section of a fitting

split in two and show a full opening at the lower

end, and run off at one side at the top, would make

it show narrower at the top. If the prosecution will

produce the other half of Exhibit ^'I," I can then

state definitelv whether such is the case.

Q. 76. Looking at Defendant's Exhibit 3, at the

drawing marked Fig. 1, and state whether or not the

drawing as there shown shows the construction and

the line of the walls of botli the main bore and the

lateral openings of Complainants' Exhibit ^'F."

Mr. LYON.—Objected to on the ground stated in

the objection to Q. 75.

A. It was so intended in the original, and does.

Q. 77. Looking at the other drawings, marked

Fig. 2, 3, and 4, and state whether or not Fig. 2 shows

a correct sectional view of Defendant's Exhibit 4, and

whether or not Fig. 3 shows a correct sectional view

of Complainants' Exhibit '*J," and Fig. 4 a correct

sectional view of Defendant's Exhibit 5.

Mr. LYON.—Objected to on the ground stated in

the objection to Q. 75. In so far as the question re-
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fers to Defendant's Exhibit 4, or a comparison there-

with, it is immaterial.

A. It was so intended in the construction and

drawing of said Figs. 2, 3, and 4, and does.

Q. 78. Looking at Fig. 2, and at the portion rep-

resenting the entrance of the lateral openings from

the outside, looking straight through, Avhat portion

of the fitting do you then see ?

Mr. LYON.—Same objection as noted to Q. 75.

A. I see the opening that opens into the side cham-

ber or lateral receiving openings, showing a diminish-

ing line at the lower side of the lateral opening, w^hicli

shows where the opening of the side wall oi3ens up,

until it irets to the full size of the center bore of the
to'

fitting.

(Question re-read.) We see where the pipe enters

into the lateral opening.

Q. 79. What portion of the fitting can you see by

looking into the lateral opening at the back ?

Mr. LYON.—Same objection as noted to Q. 75.

A. You can see. I don't think I understand the

question.

Q. 80. Looking through the lateral opening,

straight ahead, as far as you can see, and tell we wliat

portion of the fitting you can see through the lateral

opening.

A. I would demonstrate that bv Exhibit 4. We
see

—

Mr. LYON.—We object, on the ground that it is

immaterial, what is seen in Exhibit 4, as it is not in
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evidence that defendant nses or ever has used or

made or sold Exhibit 4 or a construction embodjdng

the same, or that the same belongs to the prior art.

Q. 81. Looking straight through the lateral open-

ing in Fig. 2, and looking at the back through the lat-

eral opening, what portion of the fitting do you see at

the extreme back ?

Mr. LYON.—Objected to on the same ground

stated in the objection to Q. 75, and as immaterial, in-

asmuch as the drawing refers to Exhibit 4.

A. We see the upright pipe or bore.

Q. 82. What portion of the fitting, or what part

of the fitting is this upright pipe you speak of ?

Mr. LYON.—Same objection as noted to the pre-

ceding question.

A. It is the vent and drainage discharge portion.

Q. 83. In your previous answer, you informed us

that you saw the upright pipe of the bore. Is the

upright pipe of the bore any part or portion of the

main w^all of the main bore, or the w^all of the lateral

opening ?

Mr. LYON.—Objected to on the grounds stated

to Q. 81, and as leading.

A. No portion of the wall of the lateral opening.

Q. 84. Comparing Fig. 2 and Defendant's Ex-

hibit 4, looking through the lateral opening of both,

and tell me what portion, if any, of either of the

walls of the pipe are shown.

Mr. LYON.—Objected to on tJie same ground

stated in the objection to Q. 75, and as immaterial,

inasmuch as reference is made to Exhibit 4.
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A. It .shows the wall of the pipe that leads to the

lateral opening.

Q. 85. Is it the wall of the lateral opening ?

Mr. LYON.—Same objection as noted to the pre-

ceding question, and as leading.

A. The lateral opening has no wall.

Q. 86. Looking at Fig. 4, Defendant's Exhibit 3,

and looking into the lateral oj^ening indicated by a

circle, and tell me what portion of the fitting you can

see by looking into that opening.

Mr. LYOiSF.—Same objection as noted to Q. 81.

A. You see the partition which forms the de-

flector.

Q. 87. What portion of the lateral opening is cov-

ered by this deflector as shown in that drawing ?

Mr. LYON.—Objected to as immaterial, as incom-

petent, no foundation being laid, the witness not hav-

ing qualified to testif3^ as an expert in relation to the

matters inquired about.

A. It shows the whole portion.

Cross-examination by Mr. LYON.
XQ. 14, The drainage fittings embodying the con-

struction illustrated by Complainants' Exhibit ^*F,"

which have been made, used and sold bv vou—what

size fittings were these"?

A. Inch and a half—they were intended to be.

XQ. 2. The Los Angeles City Ordinance to which

you have referred requires inch and a half fittings,

then? A. That's what I understand.

P. B. MORTON.
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Deposition of William F. Schultheiss on Behalf of

Defendant.

WILLIAM F. SCHULTHEISS, called as a wit-

ness on behalf of the defendant, being first duly

sworn according to law, testifies as follows:

Direct Examination By Mr. MOODY.

Q. 1. State your name, age, residence and occupa-

tion.

A. William F. Schultheiss, 1048 Bartlett St.,

Los Angeles, California; plumbing; age 34.

Q. 2. How long have you been in the plumbing

business? A. About 16 years.

Q. 3. How long have you been in the plumbing

business in the city of Los Angeles ?

A. About four years.

Q. 4. During the sixteen years, have you had ex-

perience with plumbing materials, supplies, soil-pipe

drainage fittings, and fittings of a similar nature ?

A. Yes, sir.

Q. 5. Have you ever had any experience with the

installation of soil-pipe drainage fittings ?

A. Yes, sir.

Q. 6. Do you understand the mechanical construc-

tion of drainage fittings ? A. Yes, sir.

Q. 7. I hand you herewith Complainants' Exhibit

**E,'' and ask you whether or not you have ever had

occasion to examine this fitting ; and if you have, are

you familiar with the mechanical construction and

operation and principle of the fitting?



Reese Llewellyn and Frank IVatker, 139

(Deposition of William F. Sehultlieiss.)

A. Yes, sir.

Q. 8. How loni^" have you been familiar with that

fitting? A. About four years.

Q. 9. During that time, have 3^ou seen that fitting

in use in the city of Los xingeles?

A. Yes, sir.

Q. 10. I will ask you to explain in detail the me-

chanical construction and the operation of the fitting,

more particularly as to its use.

A. It is a combination fitting, embodies a large

chamber, receiving chamber, you might say, with tw^o

specially designed deflectors that have an incline to-

ward the center of the bore, or chamber, of the fitting.

The object of the deflectors is to prevent the dis-

charge of one fixture backing up into the fixture op-

posite.

Q. 11, I here hand you Complainants' Exhibit

^*F," and ask you whether or not you have ever had

occasion to examine tliis fitting. A. Yes, sir.

Q. 12. How long have you been familiar with

that fitting?

A. I think it is about a year since I first saw^ this

particular fitting.

Q. 13. Have you ever seen it in use in the city of

Los x\ngeles? A. Yes, sir.

Q. 14. Will you explain in detail the mechanical

construction of that fitting, its operation, and the

general principle?

A. The general construction of the fitting is what

has been in use, to my knowledge, for the past 16

years.
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Mr. LYON.—We object to the statement of the

witness as not responsive to the question, and move

to strike the answer from the record on that ground

;

we also object to the answer and move to strike it

from the record on the ground that it is inadmissible

under the pleadings, the answer not containing any

notice of such defense or of any defense as to a pub-

lic or prior knowledge or use of such fitting by this

witness.

Mr. MOODY.—I will ask that the question be re-

read, and that the witness testify, leaving out that

portion of his answer which refers to the length of

time that he knows the fitting has been in use, and

confine himself to the mechanical construction of the

fitting, its construction and general principle.

A. This fitting is a combination soil pipe with two

90 degree Y branches. It has no deflectors. The

w^alls of the fitting itself preventing the discharge of

one fixture crossing and entering into the fixture op-

posite.

Q. 15. I wall ask you to state whether or not

Complainants' Exhibit ^'F'' has an^^ deflectors or

are there any portions of the walls of the fitting ex-

tending inw^ardly and downwardly and over any por-

tion of the lateral openings ?

Mr. LYON.—Objected to as incompetent, not the

best evidence.

A. No, sir.

Q. 16. Looking at Complainants' Exhibit ^'E,'' I

will ask you to state whether or not there are any de-

flectors extending inwardly and downwardly and into
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the main bore of the fitting, and over the lateral open-

ings. A. Yes, sir.

Q. 17. In } our previous answer to a question, you

stated that the deflectors in Complainants' Exhibit

^^E" were for the purpose of preventing the drainage

from operating or interfering with the lateral open-

ing on the opposite side. Now, will you explain how%

in Complainants' Exhibit *^P," the drainage from

one of the lateral openings is prevented from operat-

ing against the fixture or lateral opening on the op-

posite side?

A. By the walls of the fitting. The inner walls of

the fitting.

Q. 18. I will now ask you to make an examination

of Defendant's Exhibits I and 2, and also of Com-

plainants' Exhibit '^P," and state whether or not, if

you know> if the general mechanical construction,

operation and principal of the three fittings are one

and the same.

Mr. LYON.—Objected to as immaterial, it not be-

ing shown that fittings like Exhibits 1 and 2 have ever

been used or known prior to either of the inventions

by Frank Walker covered by the patents in suit, or

prior to the filing of the applications therefor; as

inadmissible, as the answer does not contain any no-

tice of any such defence ; as incompetent, calling for

the conclusion and expression of opinion of the wit-

nesses', not the best evidence; and as leading.

A. As to the general construction of the fittings, T

will sav that thev are identical. Exhibit T is what is
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eoirjinoii-termcd as a double Y. Exhibit 2, what is

known as a T-Y, or a fitting with a 90 degree Y
branch. Complainants' Exhibit ^'P" is identical

with Exiiibit 2 in the general construction. Tlie only

difference in the two fittings is, that the Y branch is

taken somewhat lower down on the soil pipe.

Q. 19. I will now ask you to state, as an expert,

whether or not Complainants' Exhibit ''P," Defend-

ant's Exhibit 1 and 2, embodv the mechanical con-

struction, size or shape, or operation of Complain-

ants' Exhibit ^*E"?

Mr. LYON.—Same objection as noted to Q. 18.

A. No, sir; they do not.

Q. 20. How^ long have you known Complainants'

Exhibit ^^P" to have been in general use in the

United States as a soil-pipe drainage fitting?

Mr. LYON.—Objected to as incompetent and inad-

missible under the pleadings, as the answer does not

contain any notice of any such defense, or of any pub-

lic kno^tledge or use by this witness of such fittings

prior to the invention by Prank Walker of the sub-

ject matters of the respective patents in suit, or prior

to the filing of the applications for said respective

patents ; and as leading.

A. Do you mean this particular fitting or a fitting

of that construction "?

Q. 21. How long have you knowai soil-pipe drain-

age fittings of the same mechanical construction,

operation and principle as Complainants' Exhibit

*'F" to have been in use in the United States?
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Mr. LYON.—Same objection as noted to Q. 20, and

as incompetent, calling for the conclnsion and ex-

pression of the opinion of the witness, as to what was

used, and not for the best evidence as to what was

used or known.

A. I will say, for the past ten years.

Q. 22. How long have you known of fittings of the

same mechanical construction, principle and opera-

tion as Defendant's Exhibits 1 and 2 to have been in

use in the United States ?

Mr. LYON.—^Same objection, as noted to the last

preceding question.

A. Ever since I have been in the plumbing busi-

ness which is about sixteen vears.

Q. 23. 1 will ask you to examine Defendant's Ex-

hibit 4, and state whether or not it is an exact duj^li-

cate of Complainants' Exhibit '*F," if the same were

cut in two as the said exhibit.

Mr. LYON.—Objected to as immaterial, for the

reason stated in connection with the offer of said ex-

hibit in evidence ; and as incompetent, calling for the

conclusion and expression of opinion of the witness

;

not the best evidence, no proper foundatou laid for

the introduction of secondary evidence.

A. It is the same.

Q. 24. I ask you whether or not, looking into the

exterior of Defendant's Exhibit 4, to state whether

or not there is any enlargement of the main pipe or

a central chamber.

Mr. LYON.—Objection to as incompetent, not the

best evidence ; and as indefinite, it not being clear
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what is meant by ''central chamber '^ in the question;

and also it not being clear what is meant by ** enlarge-

ment" in such question. Awe as hnmaterial.

A. No, sir; there is not.

Q. 25. I ask you to state whether or not, in De-

fendant's Exhibit 4, if there are many deflectors, or

any portion of the main wall of either the main pipe

or the walls of the lateral opening extending into or

over the face of the lateral openings.

jNIr. LYON.—Objected to as incompetent, not the

best evidence.

A. No, sir, there are none.

Q. 26. Looking at Defendant's Exhibit 5, I will

ask you w^hether or not there is an enlargement of the

main pipe or a central chamber.

A. Yes, sir ; there is.

Q. 27. I will ask you to state whether or not, if

there is a deflector extending into the main bore and

inwardly and downwardly and over the face of the

lateral openings. A. Yes, sir, there is.

Cross-examination by Mr. LYON.

XQ. 1. Where are fittings like Complainants' Ex-

hibit ''E" and ''F" used in buildings 1

A. I would say we use them for waste pipes in

basins, bathtubs, and sinks.

XQ. 2. The fittings being arranged in between

the partitions? A. Yes, sir.

XQ. 3. Or inside the walls of the building— is

that not true?
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A. Yes, sir; not altogether; s^^^metimes they are

on the outside.

XQ. 4. What is the width of the chamber ordin-

arily provided between the two walls of a partition

where such flttings are used ?

A. I don't just understand what you mean by

partition; one fitting has a partition and one hasn't

any.

XQ. 5. I refer to the chamber between the walls

of the partition in a building.

A. Why, there is no regular rule about that ; they

vary all the way from three inches to eight inches ; it

ail depends on the building ordinance, and the specifi-

cations from which the building is constructed.

XQ. 6. Well, what is the general ?

A. I liaA^e stated there is no regular. One city or-

dinance may call for one thing, and another another.

It depends almost entirely on the specifications.

XQ. 7. Is it not a fact that in Los Angeles, three-

fourths of the partitions, at least, have a space of

onl}^ four inches or less between their walls 1

Mr. MOODY.—I object to that on the ground it is

not proper cross-examination, calling for an answer

from the witness on a matter unconnected with this

case, and in no way touching the subject matter of

the suit ; incompetent, irrelevant and innnaterial.

A. I am not competent to answer that quesion in

a general way as put.

XQ. 8. I thought you claimed to be an experi-

enced plumber familiar with the genera] use in Los
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Angeles of drainage fittings like Comxjlainants' Ex-

hibits * ^E " and '

' P.
'

' Is this not a fact ?

A. I did testify that I was familiar with the

drainage fittings, but not that I was familiar with

the size of the majority of partitions used in Los

Angeles.

XQ. 9. Well, how many drainage fittings like Ex-

hibits ''E^' and *^P" have you installed or helped

install in buildings in Los Angeles, California ?

A. I have installed a good many hundred ; the ex-

act number, I can't guess.

XQ. 10. Is it not a fact that of those fittings, at

least three-fourths of them were placed in partitions

having a space of four inches or less between the

walls of the partitions ?

Mr. MOODY.—I object to the question on the

ground that it is not proper cross-examination, does

not tend to prove an issue in this case, and in no w^a}^

connected Avith the subject matter; and incompetent,

irrelevant and immaterial.

Mr. LYON.—To which objection we except, on the

ground that the \Yitnes has assumed to testify as an

expert, and to have installed a good many hundred of

these particular fittings in place ; and we desire to test

his actual knowledge in relation to the matter.

A. I presume it is.

XQ. 11. As a matter of fact, you know- that the

fitting. Exhibit ^^E," was designed for use between

partitions or walls of partitions having ver}^ narrow

chambers. Is that not a fact?



Reese Lleicellyn and Frank Walker. 147

(Deposition of William F. Schultheiss.)

Mr. MOODY.—I object to that on the ground that

it is not proper cross-examination ; not the best evi-

dence; that Complainants' Exhibits ''A" and ''B,"

which are the letters patent of the complainants, will

show w^hat the fitting is designed for ; and as incom-

petent, irrelevant and immaterial.

A. I don't understand it so. I understand the

fitting—or the original Stewart fitting—was designed

for the purpose of economizing labor, also the reason

that they were able to get some cities to adopt them

as a sanitary fitting.

XQ. 12. In what way did they economize the

labor? A. By the reventing.

XQ. 13. What do you mean by reventing?

A. I will say, up to the time that the Stewart fit-

ting was placed on this market, we had to revent all

fixtures. And by the placing of a partition in the

center of the fitting, as shown under the Stewart i3at-

ent, our City Ordinances—plumbing ordinances, I

should say, allowed us to use this fitting, where there

were two fixtures connected in one stack, opposite one

another, without reventing.

XQ. 14. And with the fitting, Exhibit *^E," this

labor is also saved ? A. Yes, sir.

XQ. 15. Could the fitting Defendant's Exhibit 1,

be used in between a partition having a chamber be-

tween its walls of four inches or less? And the

fitting coupled to a stack with two fixtures opposite

one another as referred to in your answer to XQ. 13 ?

Mr. MOODY.—I object to the question on the

ground that it is incompetent, irrelevant and imma-
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terial to prove any issue in in this case, does not touch

the subject matter of this suit, not proper cross-ex-

amination, and that it makes no difference whether

the fitting could be so used, or whether it could not,

in such a place as described in the question.

A. Yes, sir.

XQ. 16. And comply with the Los Angeles plumb-

ing ordinances to which you referred?

A. Yes, sir ; b}^ back venting.

XQ. 17. Would this require extra labor ?

A. Yes, s/.

XQ. 18. And extra material? A. Yes, sir.

XQ. 19. And would add to the expense of installa-

tion ? A. It w^ould.

XQ. 20. Is w^hat you have just said equally true

with regard to Defendant's Exhibit 2?

A. I will say that this fitting, Exhibit '^I'' as it

is here could only be used for back venting ; but Ex^

hibit ^'I" could be cut down in the branches, and

could be used as Complainants' Exhibit '*E" in every

respect. I would further state that it Avould not

affect the inner bore of the fitting in the least ; neither

increase nor decrease the size of the bore.

XQ. 21. I will call your attention to Complain-

ants' Exhibit *'I." I place my two fingers on the

two projections or walls depending below the vent

opening. With this fitting. Exhibit ^^I," does not

the incoming stream from the fixtures connected to

the two laterals, strike the sides or faces of these two

projections?
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Mr. MOODY.—I object to that on the ground that

it is not proper cross-examination; the introduction

of new matter, which this witness has not testified, as

attempt to prove on cross-examination matter which

should have been proven by direct examination, by

witnesses called or to be called for the Complainants.

On the further ground that it is misleading in this.

Mr. LYON.—We object to counsel instructing the

w^itness. He may state his objection, but not go into

a description of his theory of the operation of the de-

fendant's fittings.

Mr. MOODY.—It is misleading in this—that the

exhibit from which the witness has testified is only a

portion of a fitting; the other portion is not in evi-

dence, that the Avitness may have a fair chance to

make an observation as to whether or not the fitting

has been properly and accuratel}^ sawed, or whether

or not there is in existence another portion of the

fitting.

Mr. LYON.—To which objection we except, on the

ground that the witness has testified that he was fa-

miliar with the defendant's fitting, and has attempted

to state the operation thereof.

A. The projections that you refer to are the walls

of the fitting. The water coming in does strike the

w^alls of the fitting.

XQ. 22. These two projections, to which I have

referred in my last questions are opposite the open-

ings of the laterals and between the laterals—are

thev not ? A. Yes, sir.



150 Fred B. Morton vs.

(Deposition of William F. Sehultheiss.)

XQ. 23. And extend downwardly into the cham-

ber formed between the openings of the laterals and

the commencement of the bottom outlet and the bot-

tom of the vent openings ?

A. The walls of the fitting project downw^ard an

inch and a half below the bottom of the vent Hubb
opening, but not into any chamber.

XQ. 24. They project dow^nward into the sp(3ace

which is provided between the openings of the tw^o

oppsite laterals ? A. Yes, they do that.

XQ. 25. And these projections project downw^ard

into the space between the top of the vent opening

and the drainage opening at the bottom of this fit-

ting ?

Mr. MOODY.—I object to the question, and I ob-

ject to Mr. Lyon in his question in stating what the

fixture contains from his viewpoint, which evidently

are intended to be catchy in the manner they are pro-

pounded, and that they do not fully describe, only a

13ortion of the fitting. And I request that the wit-

ness be allowed to state himself what the exhibit con-

tains.

Mr. LYON.—We except to the remarks of counsel,

as not becoming a practitioner before this Court.

We submit as to whether the questions are catch

questions, we submit the record. We demand that

the witness may answ^er Yes or No to plain questions

as to construction and relation of parts. We do not

care for his conclusions and any explanations he may
have may be given after answering our questions,

Yes or No.
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A. I will say the walls of the fitting project

downward.

Mr. LYON.—The notary will re-read XQ. 25, and

I will again ask the witness to answer Yes or No;

if he cannot answer Yes or No, I will ask him to

point out wherein he does not imderstand the ques-

tion.

(Question re-read.)

A. I can answer, but I would like to have an

explanaiition.

Mr. LYON.—Answer it Yes or No, and then give

your explanation.

Mr. MOODY.—I ask that the witness be allowed

the customary privilege of asking an explanation

of any question which may be propounded to him;

and that if he does not receive such explanation,

that he then use his own judgment as to wiiether or

not he will answer the question by Yes or No.

A. I can't answer it intelligently as the question

is put.

XQ. 26. Why not?

A. For the reason that you say ^Hhe projection."

If you call the walls of the fitting a i^rojection, then

I would say the walls of the fitting project down-

ward on an alignment with the bottom discharge

of said fitting, the same as they do in any Y or TY
known to the plumbing craft.

Mr. LYON.—We move to strike out that portion

of the answer which states, ''the same as any Y or

TY known to the plumbing craff—for the reason
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that it is not shown on the record that anv such con-

struction was known to the plumbing craft prior to

the inventions of Frank Walker of the subject mat-

ters of the patents in suit, or known or in public use

in the United States for more than two years prior

to the respective applications for said letters patent.

XQ. 27. Then call the projections in Exhibit

^'I/' to which I called your attention in XQ. 22, and

upon which I then placed and now place my two

fingers (counsel places fingers on the two projec-

tions in Exhibit ''I" which depend directly below

the top vent opening), the walls of the fitting, if you

wish. My question is, do not these projections, or

walls, project downward into the space between the

top of the vent opening and the drainage opening

at the bottom of this fitting. Exhibit "V^
A. Thev do.

XQ. 28. Is it not a part of your occupation as

plumber to fit up steam and gas-pipes'?

A. Yes, sir.

XQ. 29. Can you tell me what it is makes water

circulate in a circulating system^

Mr. MOODY.—I object to the question as not

proper cross-examination; not tending to prove any

of the issues in this case; wholly incompetent, irrel-

evant and immaterial; in no way connected with the

subject matter of this suit.

A. Why, it is the water becoming heated and ex-

panding.

XQ. 30. Why does it circulated
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Mr. MOODY.—Same objection.

A. I would sa}^ that the water becoming heated

expands and causes it to circulate.

XQ. 31. Why does water in a circulating system

circulate if it expands?

Mr. MOODY.—Same objection.

A. I don't see any other natural consequence but

for it to circulate.

XQ. 32. Then you don't know why it does cir-

culate? A. I do?

XQ. 33. Then what is it that makes it circulate?

A. I have answered it twice. I don't know what

you want. It expands from the heat, and circulates.

XQ. 34. Taking Exhibit "F," do you mean to

testify that the bore of the pipe as shown by the

opening at the top of the vent oiDening is not smaller

than the area of the chamber below the projections

or walls of the fitting to which we have heretofore

referred?

Mr. MOODY.-nSame objection.

A. Figuring on the center of the fitting, I would

say no; including the area of the two branches, of

course, it increases the area of the combination of

the three.

XQ. 35. Then you have Exhibit ^^F," below these

projections or walls of the fitting to which we have

referred, a space that is larger or enlarged beyond

what would be the bore of the pipe if those projec-

tions or walls were continued directly downward?
Is that not true as I have stated?
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A. In taking a branch off the fitting

—

Mr. LYOiST.—I object. We have not asked any-

thing about branches. The question assumes that

the bore between what the witness teiins the walls

of the fitting and which I have referred to as the pro-

jections, and also as the deflectors, is smaller than

the bore of the fitting below the termonation of these

walls or projections or deflectors.

Mr. MOODY.—Same objection.

A. I would say no. Now, my reason for saying

no; this fitting, in the first place, should have been

cut as Exhibit 5, in order to show the same relation

to the two fitting. In taking off a branch oft* of any

fitting or pipe, it is necessary that there should be

an opening the size of said branch. And if you

should measure such opening, and include that area

with the center bore of the fitting, it would cer-

tainl}^ increase the center bore of the fitting. But

taking the fitting and—as you said—extend the

walls of the fitting clear down the full length of the

fitting, you w^ould have the same area. But by tak-

ing the branch off—or cutting into the wall—I can't

see that you increase the area of the fitting, unless

vou should swell out the side.

XQ. 36. Then with your theory, w^here is your

center bore ? If the side walls are extended, as you

have stated, in the last answer?

Mr. MOODY.—^Same objection.

A. By extending the sides of the fitting, then you

form a receiving chamber. The center of said cham-

ber would be the center of the bore.
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XQ. 37. Then the chamber that you have just

referred to is larger than the bore of the vent at the

top, is it not^

Mr. MOODY.—I except to the question of coun-

sel as not an intelligent question there at all, and as

contradictory to both the other question and the

answer given, as witness did not state that the ex-

hibit had a central chamber, or that the walls were

expanded.

Mr. LYON.—We object to counsel for defendant

instructing the witness how to answer questions.

Mr. MOODY.—To which I reply that I have made

no instruction to the witness.

(XQ. 36 and answ^er re-read, to witness, then XQ.

37 re-read to the witness.)

A. But there seems to be a misunderstanding of

my answer as to what the side of the chamber was.

I don't consider the end having a receiving lateral

as the side of the chamber. In referring to the side

of the chamber, I referred to that side on which

there is no opening.

XQ. 38. Then what is the central chamber in Ex-

hibit ^^F"? A. It has no central chamber.

XQ. 39. When did you measure Exhibit 4 and

compare the measurements of that exhibit with Ex-

hibit "F''^'

A. I never made the comparison by measurement.

XQ. 40. What difference in the manner of work-

ing is there between Exhibit **F" and Exhibit ''E,"

I mean, in the manner of the flow of waste when such
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fittings are connected up and the venting of the

same?

Mr. MOODY.—Same objection as has been made

to the cross-questions of this witness.

A. So far as the flow of w^ater is concerned, there

is no difference. The water all enters the fitting at

the receiving laterals and all flows downward.

XQ. 41. Have you purchased of defendant Mor-

ton any fittings like Exhibit ^'F"?

Mr. MOODY.—Objected to on the ground that it

is not proper cross-examination; is incompetent, ir-

relevant and immaterial. A. I have.

XQ. 42. Have you sold any of such fittings?

Mr. MOODY.—^Same objection as to the last an-

swer.

A. I have.

XQ. 43. You understand, then, and did so under-

stand before you commenced your testimony in this

case, that if the Walker patents here sued on are

held valid, and the fitting Exhibit ''F'' is held to be

an infringement, that you yourself are liable for

damages for such use—did you not ?

Mr. MOODY.—I object to that question, on the

ground that it is not proper cross-examination; that

it is incompetent, irrelevant and immaterial.

A. No, sir.

XQ. 44. Mr. Walker notified 3^ou some months

ago that the sale and use by you of fittings like Ex-

hibit ^^F" was an infringement of his patent, and

that you would be held liable therefor—did he not?
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Mr. MOODY.—I object to that on the ground it is

not proper cross-examination; incompetent, irrel-

evant and immaterial; on the further ground that

the witness is not a party to the suit.

A. No, sir.

XQ. 45. Of what firm are a^ou a member "?

A. Scliultheiss Brothers Company.

XQ. 46. That firm has been notified by Mr. Frank

Walker, one of the complainants, that the use by it

of fittings like Exhibit ^'F," was an infringement of

the Walker patents, has he not?

A. Our firm has never received any notification

whatever.

XQ. 47. You knew that complainant Frank

Walker claimed to have patents upon this fitting,

did you not ?

Mr. MOODY.—Same objection.

A. I don't know^ anvthini>- about what he claimed.

XQ. 48. How many times have j^ou talked over

the matter of your testimony to be given in this suit,

with Mr. Morton, the defendant"?

Mr. MOODY.—Same objection, and on tlie ground

that it not a proper examination; that it is incom-

petent, irrelevant and mnnaterial; and that it

w^ouldn't make anv difference how manv times he

had talked about it; and that it would have to be

shown that he had ever talked about it.

A. I don't know how many times the matter has

been mentioned.
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XQ. 49. How iriucli mone}^ have you been paid or

are you to be paid by the defendant Morton for your

services as an expert witness in this case'^

Mr. MOODY.—I object to the question on the

grounds that it is not projjer cross-examination; that

it is incompetent, irrelevant and immaterial; and

that I take it as an intimidation of the witness, and

not a proper question to be asked.

Mr. LYON.—To whicli objection Ave except, on

the ground that it is known to be perfectly proper

to pay expert witnesses for giving their skill and

time as experts in these cases; we simply desire to

show that the witness is a ]3aid expert.

A. I haven't received anything, nor am I to re-

ceive anything.

No redirect examination.

Mr. MOODY.—I move to strike out the entire

cross-examination of the witness, on the ground that

none of the cross-examination has been pertaining

to any part or portion of his direct examination; and

that the entire examination has been on new matter,

introduced by counsel; and that it was not proper

cross-examination; incompetent, irrelevant and im-

material; that it did not ten^ to prove any issue in

this case, but was wholly apart from the subject

matter at issue.

Mr. LYON.—We will reply in full to the motion

when the same is heard in this case. This witness

has been examined as an expert, and much of the
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cross-examination is to test his competency as such

expert.

WM. F. SCHULTHEISS.

Deposition of Frank Walker on Behalf of Defendant.

FRANK WALKER, called as a witness on behalf

of defendant, testified as folkrws:

Direct Examination bv Mr. MOODY.

Q. 1. I show you, Mi\ Walker, Complainants' Ex-

hibits *'I" and '^J" and ask you to state w^hether or

not you had those fittings cut in two.

A. They were not cut in two. One-half was planed

off, so as to exactly leave the other half of the fitting.

Q. 2. Who did the planing on it^

A. It was done in the Llewellyn Iron Works.

Q. 3. Do you know them to be an exact half of the

fitting?

A. By measurements, they show to be an exact

half.

Q. I. Were you present when they were planed

off? A. I was not.

Q. 5. Do you know whether or not there were

any marks placed on the fittings to indicate how

much was to be planed oft"?

A. There was no marks placed on the fitting. I

told them for to plane one-half of the fitting off by

measurement, from the inside of the fitting.

Q. 6. Would it be possible to plane off one-half of

the fitting, without some distinctive mark?

A. Yes, sir.
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Q. 7. Can you now stiate positive!}' that the other

halves of those fittings are not in existence'?

A. I can state positively that these were planed

off; and in planing them off, it would naturally de-

stroy the other part of the fittings.

Q. 8. Have you ever seen the other half of the

fittings ^

A. I have seen the other half before they were

planed off.

Q. 9. Have you seen them since they were planed

off?

A. There wouldn't be any other half if they were

planed off.

Cross-examination by Mr. LYON.

XQ. 1. Mr. Walker, in answer to Q. 3, you state,

''by measurements the}" show to be exact half." By

whose measurements do you mean"?

A. By my own measurement.

XQ. 2. State in what manner you made those

measurements.

A. By taking the width of the openings at the

laterals and the discharges and above and seeing

that the opening is one-half the depth of the width.

XQ. 3. By what instrument or instiTiments did

you make those measurements'?

A. With calipers and a rule.

XQ. 4. Of what is Exhibit "I" an exact half?

A. It is an exact half of a fitting the same as Ex-

hibit "F.^'

XQ. 5. Of what is Exhibit "J" an exact half?
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A. Of Exhibit ^'E."

XQ. 6. AVas Exhibit ^

' I
'

' a fitting which had been

sold bv defendant Morton?

A. The party I got it from told me he got it from

Mr. Morton.

Mr. MOODY.—I move to strike out the answer on

the ground of hearsay.

PEANK WALKEE.
Mr. MOODY.—The defendants rest their case,

with the understanding that they have the privilege

of calling witnesses on rebuttal.

Mr. LYON.—We do not stipulate as to the taking

of rebuttal testimony by defendant; but if he has a

right to take rebuttal testimony of any evidence

hereafter produced on the part of complainant, the

statement may stand as a reservation of any such

right which he might have.

Notary's Certificate to Depositions of W. G. Newell

et al.

State of California,

County of Los Angeles,—ss.

I, Frank L. E. Graham, a notary public within

and for said county and State, do hereby certify that

the foregoing depositions of W. D. Newell, C. V.

Wishart, F. B. Morton, W. F. SchuWciss and Frank

Walker, were taken before me on behalf of the de-

fendant in the above-entitled suit, commencing on

Tuesday, August 28, 1906, and adjourned and con-

cluded on August 29th, 1906, as appears from the
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foregoing record; that each of said witnesses was by

me duly sworn to tell the truth, the whole tnith, and

nothing but the truth in said cause, before giving

their testimony; that the foregoing record is a true

and correct transcript and record of the testimony of

said witnesses and of the i)roceedings had during the

taking of their depositions; that the testimony of

said witnesses was written out in typewriting by

Ruby Archer in my presence and under my direction

and in the presence of said witnesses and of counsel

for the respective parties; that defendant was per-

sonally present during the taking of said depositions

and was represented by Elmer I. Moody as his coun-

sel during all the taking of said depositions; that

complainants were represented during all of said

time by Frederick S. Lyon as their counsel; that I

am not connected with either of the parties to said

controversy by blood or marriage, or interested,

directly or mdirQcly, in the matter in controvesy.

In testimon}^, witness my hand and official seal

this 29th day of August, 1906.

[Seal] FRANK L. A. GRAHAM,
Notary Public in and for Los Angeles County, State

of California.

[Endorsed]: No. 1232. United States Circuit

Court, Southern District of California, Southern

Division. Frank Walker and Reese Lewellyn vs.

Fred B. Morton. In Equity. Copy of Depositions of

W. D. Newell, C. V. Wishart, F. B. Morton, W. F.

SchuU^iss, Frank Walker, on Behalf of Defendant.

Opened and Filed Mar. 19, 1907. Wm. M. Van
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Dyke, Clerk. Chas. N. Williams, Deputy. Fred-

erick S. Lyon, Townsend, Lyon, Hackley & Knight,

504.-7 Merchants' Trust Bldg., Los Angeles, Cal.

Complainants' Exhibit **A/* Letters Patent No.

635,619, October 24, 1899, to Frank Walker.

Entered

B. B. 5, p. 293.

Townsend Bros.

THE UNITED STATES OF AMERICA.
No. 635,619.

To All to Whom These Presents Shall Come

:

Whereas Prank Walker, of Los Angeles, Califor-

nia, has presented to the Commissioner of Patents

a petition praying for the grant of Letters Patent for

an alleged new and useful improvement in

COMBINATION SOIL-PIPE DRAINAGE AND
VENTING FITTING.

a description of which in^Tntion is contained in the

Specification, of which a copy is hereunto annexed,

and made a part hereof, and has complied with the

various requirements of Law in such cases made and

provided, and

Whereas, upon due examination made, the said

Claimant is adjudged to be justly entitled to a Pat-

ent under the Law.

Now, therefore, these Letters Patent are to grant

unto the said Frank Walker, his heirs or assigns, for

the term of seventeen years from the twenty-fourth

day of October, one thousand eight hundred and

ninety-nine, the exclusive right to make, use and vend
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the said invention throughout the United States and

the Territories thereof.

In testimony whereof, I have hereunto set my hand

and caused the seal of the Patent Office to be affixed

at the city of Washington, this twenty-fourth day of

October, in the year of our Lord, one thousand eight

hundred and ninety-nine and of the Independence of

the United States of America, the one hundred and

twenty-fourth.

[Seal] WEBSTER DAVIS,
Assistant Secretary of the Interior.

Countersigned

:

C. H. DUELL,
Commissioner of Patents.
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%%. eas.ett PtttitH Oct. 24» 1899.

F. WALKER.

COMIINATIOlf SOIL fXft ORAINACE AND VENTIN6 FITTINfi.'
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UNITED STATES PATENT OFFICE.

FRANK WALKER, OF LOS ANGELES, CALIFORNIA.

COMBINATION SOIL-PIPE DRAINAGE AND VENTING FIT-

TING.

Specification forming- part of Letters Patent No. 635,610, dated Octo-

ber, 24, 1899. Application filed April 6, 1899. Serial

No. 711,990. (No model.)

To all whom it may concern

:

Be it known that I, Frank Walker, a citizen of the United

States, residing- at Los Ane:eles, in the county of Los Angeles

5 and State of California, have invented a new and useful Combina-

tion Soil-Pipe Drainage and Venting Fitting-, of which the follow-

ing is a specification.

10 One object of my invention is to provide a fitting for use

in drainage and venting plumbing of buildings which will com-

bine in one piece means for attaching to the discharge-fitting

of the basin, bath, or other fixture to be drained, and means

15 for venting such drainage-pipe into a main venting-line adapted

to vent connections at a lower point thereon.

Another object of ray invention is to provide a drainage and

venting fitting which will discharge the liquids from the basin,

20 bath, or other fixture downwardly into the drainage or soil-

pipe to prevent such water from splashing or from damming against

an opposite incoming stream where two streams enter from oppo-

site sides of the pipe.

25 Another object of my invention is to provide means whereby

two parallel lines of pipe, one of wliich is used as a soil or

drainage pipe and the other one used as a vent-pipe, may be

30 joined in an inexpensive manner, so that the soil-pipe is vented

into the vent-pipe without danger of the drainage flowing over the

basin or other fixture onto the fioor. I accomplish this )>y
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having the upper end of my venting-duct tenninate and connect

35 with the vent-pipe at a point on a level intermediate the top

and bottom of the basin or other fixture. Should there be any

baekflow of water from a stoppage of the drain-pipe, it will run

40 out into the vent-pipe before rising to the top of basin or

other fixture and will show w/tater in the bottom of basin at

the same time, which would indicate a stoppage of drain-pipe.

While I consider this construction preferable, it is to be

45 understood, that I do not limit myself to such proportions, but

may make the fitting of any length.

My fitting comprises a soil-pipe member straight throughout,

a vent-pipe member straight throughout parallel with the soil-

50 pipe member, and a drainage receiving and venting-duct connect-

ing the lower portion of the soil-pipe member and the upper por-

tion of the vent-pipe member.

My invention also includes a drainage and venting fitting com-

55 prising a soil-pipe member, a vent-pipe member connected there-

with, and a deflector arranged to discharge the drainage down-

wardly into the soil-pipe member.

0)0 The accompanying drawings illustrate my invention.

Figure 1 is a view of my combination soil-pipe drainage and

venting fitting. Fig. 2 shows my invention as it is arranged

65 in the pipe-lines to take drainage from four floors of a build-

ing. Fig. 3 is a vertical section taken through the drainage

and vent duct which connects the lower end of the soil-pipe

and the upper part of the vent-pipe member.

70 member A This view is taken on line 33, Fig. 1. Fig. 4 is a

horizontal cross-section on line 44, Fig. 1. Fig. 5 is a verti-

cal section of the fittiiig on line 55, Fig. 3. Pieces of soil

and vent pipes are shown in place in this view. Fig. 6 is a

75 horizontal cross-section on line 66, Fig. 1. Fig. 7 is a verti-

cal section of the top fitting, as shown on line 77, Fig. 2.
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Tins view shows inlet-ports and the deflectors arranged over such

80 ports to direct the flow of water downwardly.

A is a soil-pipe.

B is the vent-pipe.

C is the drainage and vent duct.

85 c and c' are lateral openings into the drainage and vent duct.

C C^ are deflectors arranged above the mouth of the laterals

c and c'.

E are drainage-laterals from the basin or other fixture.

90 F is a union coupling, which is formed by cutting a thread

J on the laterally-projecting nipple on the enlarged portion of

the drainage and venting duet.

K is a packing-nut.

95 G is a wiped joint, which is wiped onto a nipple that is

screwed into the lateral opening of the duet.

H is the vent-opening into the vent-pipe, and I is the opening

100 from the drainage and vent duct C into the soil-pipe A.

In the manufacture of my fitting it is cast in one piece, the

openings for venting and drainage being formed by means of cores.

5 The drainage-laterals are arranged to discharge in the lower

portion of the drainage-receiving and venting duct and are pro-

vided with the curved deflecting-plates C and C^ above their

mouths. Such deflectors extend forward and downwardly from the

10 wall of the duct slightly into the channel of the pipe. These

curved deflecting-plates prevent the incoming stream from the

laterals from crossing the channel of the pipe and direct it down-

15 ward along the wall of the channel upon the side on which the

opening is located. This prevents any splashing upward of Avater

when striking against another inflowing stream of water

or the damming which accompanies an inflowing stream of water A or

20 when striking against an opposing wall.

\
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It is well known that water carrying soap and grease will de-

posits the same when allowed to splatter upward and then drain

down slowly. This has a tendency, together with the scales

25 that drop off the iron pipe, to stop the vent and in some cases

stops the pipe solidly. This does not occur where a body of

swiftly-moving water strikes, and by my constniction I prevent

30 any drops of water from getting outside of the track of the flow

of the full stream.

The drainage receiving and venting duct is swelled outwardly

at the point of entrance of the laterals, as shown at d d.

35 This allows the deflecting-plates to be placed within the body

of the drainage and venting duct and allows free egress for the

venting of gases, &c.

By the use of my fitting in plumbing the soil-pipe is made in

40 one continuous line from its lower portion to its top, and the

vent-pipe is one continuous straight line from its bottom to its

top parallel with the soil-pipe.

By the use of my fittings I am enabled to drain and vent a

45 building with but very little cutting away of the partitions,

as I do not require several branches or pipes for venting. Nor

do I require as wide a space to run the pipes as in any former

construction.

50 By the use of my improved fitting I am enabled to drain and

vent the drainage of a building with a less number of joints and

fittings than with any other fitting or fittings with which I

am acquainted, and I use less pipe and require less labor to

install the same.

55 Now, having described my invention, what I claim as new, and

desire to secure by Letters Patent, is

—

1. An integral drainage and venting fitting comprising two

60 substantially parallel members open throughout and each adapted
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at each end to connect with upper and lower pipes, and a

connectinp: member substantially parallel with the said first-

named members and opening? from the one member at one end of the

65 fitting: and into the other member at the other end of the fit-

tini?.

2. A drainao:e and ventin^ij fitting' comprising a soil-pipe

member straight throughout ; a vent-pipe member straight through-

70 out and parallel with the soil-pipe member; a drainage receiv-

ing and venting duct connecting at its lower end with the lower

part of the soil-pipe member and at its upper end with the upper

part of the vent-pipe member and also provided near its lower

75 end with lateral openings to receive the drainage.

8. A drainage and venting fitting comprising a soil-pipe

member; a vent-pipe member connected therewith; a lateral

80 drainage-discharge arranged to discharge into the drainage and

vent-pipe member, and an inclined deflector arranged inside of

the drainage and vent-pipe member above and over the lateral

85 drainage-discharge to direct the water downwardly.

4. A drainage and venting fitting comprising a soil-pipe

member straight throughout; a vent-pipe member straight through-

out parallel with the soil-pipe member; a vent and drainage

90 duet connecting the soil-pipe member and the vent-pipe; a later-

al drainage-discharge arranged to discharge into the vent and

drainage duct; and an inclined deflector arranged inside of the

95 drainage and vent duct above and over the lateral drainage-dis-

charge to direct the water downwardly.

5. A drainage and venting pipe provided in its length with

an enlargement; a lateral drainage-receiving opening or open-

100 ings in the enlargement; and inclined deflectors projecting out

from the wall of the enlargement over such opening's, the lower

ends of said deflectors extendinc: out bevond the inner wall of
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the pipe, whereby the incoming stream has a free outlet and is

105 directed downwardly into the pipe, substantially as described.

FRANK WALKER.

Witnesses

:

F. M. TOWNSEND,

eJAMES R. TOWNSEND.

[Endorsed] : Exhibit ''A." Frank L. A. Graham, Notary Pub-

lie in and for Los Angeles Co., Cal. Filed Mar. 19, 1907. Wm. M.

Van Dyke, Clerk. Chas. N. Williams, Deputy.
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Complainants' Exhibit '*B/* Letters Patent No.

788,803, May 2, 1905, to Prank Walker.

No. 788,803.

THE UNITED STATES OF AMERICA.

To All to Whom These Presents Shall Come

:

Whereas, Frank Walker, of Los Angeles, Califor-

nia, has presented to the Commissioner of Patents

a petition praying for the grant of letters patent fo

an alleged new and useful improvement in

Sanitary Drainage and Vent-Fittings,

a description of which invention is contained in the

specification of which a copy is hereunto annexed,

and made a part hereof, and has complied with the

various requirements of law in such cases, made and

provided, and

Whereas, upon due examination made, the said

claimant is adjudged to be justly entitled to a patent

under the law.

Now, therefore, these Letters Patent are to grant

unto the said Frank Walker, his heirs or assigns, for

the term of seventeen years from the second day of

May, one thousand nine hundred and five, the exclu-

sive right to make, use and vent the said invention

throughout the United States and the Territories

thereof.

In testimony whereof, I have hereunto set my
hand and caused the seal of the Patent Office to be
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affixed at the City of Washington, this second day of

May, in the year of our Lord one thousand nine hun*

dred and five and of the Independence of the United

States of America, tlie one hundred and twenty-ninth.

[Seal] F. I. ALLEN,
Commissioner of Patents.
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PATENTED MAT 2, 1905.

F. WALKER.
SANITARY DRAINAGE AND VENT FITTING.

Ar?LIOiT!0I FILED /AI. I. 190S.

fnoenlan
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No. 788, 803. Patented May 2, 1905.

UNITED STATES PATENT OFFICE.

FKANK WALKER, OF LOS ANGBfLES, CALIFORNIA.

SANITARY DRAINAGE AND VENT-FITTING.

Specification forming part of Letters Patent No. 788,803, dated May

2, 1905.

xVpplication filed January 9, 1905. Serial No. 240178.

To all whom it may concern:

Be it known that I, Frank Walker, a citizen of the United

States, residing' at Los Angeles, in the county of Los Angeles

5 and State of California, have invented a certain new and useful

Sanitary Drainage and Vent-Fitting, of which the following is a

specification.

This invention relates to a fitting adapted particularly for

10 use in connection with soil-pipes, drainage-stacks, or stand-

pipes and vents therefor.

The main object of the present invention is to provide a fit-

ting for this purpose of extreme compactness strength, and cheap-

ness.

15 A special object of the invention in this connection is to pro-

vide a fitting that is sufficiently compact to be wholly inclosed

within the wall or floor structure and will not project into the

room.

20 A further object of the invention is to provide a fitting of

this character with means for preventing a condition of suction

therein.

When drainage connections are applied to several superimposed

25 floors, it sometimes happens that a simultaneous flush or run-

off from several floors will cause a congestion within the fit-

tings in one or more of the lower flooi's and consequent suction

30 effect therein, with the result that one or more of the closets
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on the lower floors will be siphoned off. The present invention

prevents such objectionable action by providing in each fitting

means for access of air to tlie interior thereof in such manner

35 as to break any vacuum that tends to form.

The accompanying drawings illustrate the invention.

Figure 1 is a vertical section of a double fitting embodying

40 tliis invention. Fig. 2 is a section thereof on the line x^ x-

in Fig. 1. Fig. 3 is a plan. Fig. 4 is an end elevation. Fig.

5 is a side elevation showing a slight modification. Fig. 6

is an elevation of the piping for several floors.

45 In Fig. 6, 1 designates the soil-pipe, and 2 the vent-pipe.

3 designates soil-pipe sections or fittings, each of which

consists of a tubular body connected to the soil-pipe and vent-

50 pipe and provided with lateral branches 4 for conducting the

drainage into the soil-pipe.

5 designates a hub at the top of the fitting 3 to I'eceive the

superjacent section of soil-pipe, and 6 designates a hub along-

55 side of the hub 5 for receiving the connection 7, leading to

the vent-pipe. The hubs 5 and 6 are close together or in one

continuous head, thus reducing the weight and cost of the fitting

to a minimum.

60 The branches 4 are curved inward and downward into the main

body of the fitting, their upper walls 4^ being concave, so as to

briog the lateral hubs as close as possible to the body of the

fitting and a.s low as possible. The contraction in the size

65 of the fitting thus secured is of importance, as it enables the

fitting to be placed wholly within or below the wall or floor

structure and to be thus concealed and also reducing the weight

70 aud cost of the fitting.

The hub 6 communicates with the main body of the fitting 3

through a hollow ext<?nsiou chamber or box 8 ou the side of said
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fittin«i-. Sfiid chamber luiviiin' its outer wall 9 extending ()bli(j[ue-

7") Jy upward and outward from the fitting and haviug its side walls

10 diverging ui)vvardly in substantial correspondence with the

divergence of the lateral arms 4 of the fitting.

80 The concave upper walls 4" of laterals 4 terminate in de-

flectors 12. extending downwardly from the hub 5 within the

main chamber V^ of the fitting, said detleetors projecting in-

wardly at the proper inclination to deflect the material going

S^y through the laterals directly down into the outlet of the fit-

ting, and a wall 14 is provided, joining the two deflectors 12

and extending across the vent-chamber 15 above the outlet-op-

90 ening Ifj thereof, to prevent material which is falling into the

soil-pipe from dei)()siting on the outer wall of the vent-chamber.

The deflectors 12 aud wall 14, with the adjacent portion

of the side wall of the fitting, form a discharge-inlet into

95 the main chamber of the fitting, which inlet should l)e of a ca-

])acity not less than that of the ends of the fitting. In order

to secure such full capacity, it is necessaiy to comi)ensate for

the contracting eti'ect of the downward couvergence of the deflectors

12 by expanding this iulet in the other direction—for example

5 by downwardly flaring the other walls of said inlet—the wall

14 being directed obliquely downward and outward and the opposite

wall of the fitting being bulged or swelled out. as indicated at

20.

10 The opening 16, thorough which the vent-chamber 8 communicates

into the main chamber, 18 is desirably of upwardly-flaring

trapezoidal form, with its sides substantially parallel to the

direction of the lateral arms and coextensive with the walls

15 of the vent-chamber in a lateral direction, so as to completely

expose and open the lower part of the vent-chamber. The bottom

of wall 14. which forms the upi)er limit of said opening 16,
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20 mny he on a level with the i)()tt()iii of the deflectors 12, which

jire Ix'low the centers of the inlets of the drainao:e branches.

17 (lcsi«rnates a supplementary connectin*,'-hub extending' out-

wardly from the vcnt-chaml)er to receive the connection from a

2.') sink, hathtul), washtub. or other fixture, the draina^^e from

which is dischartzed over an oblicpiely-downward-extendintj: lip 18,

leading: from said hub to the main chamber of the fittin*?, or

:30 two hubs 17' may be placed side by side (see Fig. 5) for the

pur[)ose of connectinti- two fixtures to the fitting.
^

The lower fittings are vented into the vent-pipe 2, the top

the main stack being used to vent

Ho of A the upper fitting 3'. (see Fig. 6). no supplemental vent being

necessary. This pipe 1 forms a vent-pipe opening into the main

chand)er between said deflectors.

J5y constructing the throat of the fittings between the de-

40 Hectors of an area not less than the area of a section of the

to let the drainage from the upper floors pass

pipe I am able A through the fitting, and by reason of having the

supplemental vent for all fittings below the upper one no siph-

45 onage can take place.

What I claim is

—

1. A double drainage-fitting consisting of a soil-pipe sec-

tion having a central chamber with lateral downwardly-curved in-

'>U let branches, the upper side of said branches terminating inside

the eliamber in deflectors at a point whieli is lower than the cen-

t«'r of the inlets of the drainage blanches.

•^•' -• A drainage and ventilating fitting comprising a tubular

body with a main chamber provided with lateral drainage branches

extending thereinto, deflectors extending downwardly from the

respective lateral l)ranches into the maiti chand)er. and a vent-

<)0 ••hamber <M.innnii)ir;iliim with tlie main diamber below the deflectors.
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3. A clnuiui.ue hiuI ventilatiut*- fitting* comprising' a main cham-

ber with inlet and outU^t branches at top and bottom, lateral

()') drainage branches extending- obliquely downward thereinto at

each side, a veiit-chamber extending obliquely upward from the

main chamber, and opening- into each of the drainage branches.

70 -I:. A drainage and ventilating- fitting' comprising- a main cham-

ber with inlet and outlet branches at top and bottom, lateral

drainage branches extending obliquely downward thereinto at

75 each side, a vent-chamber extending- obliquely upward from the

main chamber and opening- into each of the drainage branches,

said vent-chamber flaring upward and communicating; with the main

chamber through .an upwardly-flaring opening.

80 5. A drainage and ventilating fitting comprising a main cham-

ber having: inlet and outlet portions at top and bottom, curved

drainage branches leading obliquely downward into said drainage-

So chamber, the upper walls of the branches terminating in deflec-

tors extending obliquely inward and downward from the drainage

branches into the main chamber, and a vent-chamber opening into

the main chamber below said deflectors and extending- obliquely

90 Tipward.

6. A double drainage-fitting- consisting of a soil-pipe sec-

tion having a main chamber having inlet and outlet portions at

top and bottt)m, curved drainage branches leading obliquely down-

95 ward into said drainage-chamber, the upper walls of the branches

terminating in deflectors extending obliquely inward and down-

ward from the drainage branches into the main chamber, and a

100 vent-pipe opening into the main chamber between said deflectors.

7. A double drainage-fitting consisting- of a soil-pipe sec-

tion having a central chamber with lateral downwardly-curved in-

105 let branches, the upper side of said branches terminating mside

the chamber in deflectors at a point which is lower than the cen-
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tcr of tlic inlets of tlu' dniina^c hninelies and a hul) extendin«i-

110 niitwai-dly t'l'oiii the fittinii- for the i)ur|)ose stated.

S. A draiiiaiiv and veni ilal iiin' fittiiiii' (•()mj)risin.u' a main cham-

Imt with inlet and outlet branches at toi) and bottom, lateral

draina^^e branches extendin.u- ()l)li(|nely downward thereinto lYi

11.") ench side, a vent-chamber extending- obliquely upward from the

main chand)er. and opening into each of the draina«>e branches,

and a hub extending outwardly from the tittin^^; foi- th(^ purpose

120 stated.

In testimony whereof 1 have hereunto set my hand, at Los

An,u:eles. California, this 28tli da\- of December, 1904.

FRANK WALKKR.

In pivseiice of

—

A. W KNIGHT.

.M'LIA TOWXS^EXI).

I
Endorsed

I
: Exhibit "li." Frank L. A. (Iraham, Notary Pub-

lic in ami for Eos Anoeles Co., Cal. Filed Mar. 1!), 1907. Wm.
Van Dyki\ (Merk. Chas. N. Williams, Deiaity.
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[Endorsed] : AValker \ s. Mortoii. Defts. Ex. 3.

Frank L. A. Graham, Notary Pn])lic, in and for Los

Angeles County, Califojiiia. 1232. Filed Mar. 19,

1907. Wni. M. Van Dyke, (Uerk. Chas. N. AVill-

iams, Deputy.
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Defendant's Exhibit 6, Drawing of Fitting.

Defts - Ex 6
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[Endorsed] : Walker vs, Morton. Defts. Ex. 6.

Fi'ank L. A. Graham, Notary Public, in and for Eos

Angeles County, California. Filed Mar 19, 1907.

Wm. M. A^an Dyke, Clerk. Clias. N. Williams,

Deputy.
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Dcf.s. 1). Walker vs. Morton. Frank L. A. Gra-

liani, Notai-y Public in and for Los Ang^eles Co., Cal.

(^atalo^ne(J. Mott's Plumbing. 1888. Filed Mar.

If), 1907. Wni. M. Van Dyke, (Uork. (1ias. N. Will-

iams, Deputy.

1888

CATALOGUE '^G.''

ILLUSTRxVTlNG

THE PLUMBING AND SANITARY DEPART-
MENT.

f)F

THE J. L. MOTT IRON WORKS.

OFFICES AND SHOW ROOMS:

86, 88 AND 90 BEEKMAN STREET,NEW YORK,

AXI)

;]11 AND :n:5 WABASH AVENUE, (^HICAGO,

ILL.

Entered Aecording to Act of Congress in the year

1888, by The J. L. Mott Iron Works, in

the Office of tlu^ I^ibrarian of

Congress, at W^ishington.

E. 1). SLATER, PRINTER, 153 and LV) FULTON
STREET, NEW YORK.
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Defendant's Exhibit 9, Figure from Mott's Plumb

ing Catalogue.

Sizes: 2

Plate 698 -G.

Double Y Branch.

2x2 inch. 6x0 inch. 8X 4

8x3 • tt X 5 *• 8X 3

3x3- 6x4 •' 8X d

4x4 '• 0x3 •• 10 X 10

4X3- 6x3' 10 X 8

4x3- 7X 7 •* 10 X 6

5X5 '• 7X4- 10 X 5

5X4 ' 8X8 - 10 X 4

I>X3 • 8x0 " 10 X 3

5x3 •' 8 X 5 " 10 X o

inch.
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Defts. Ex. 10. Walker vs. Morton. Frank L. A.

Graham, Notary Pnblic, in and for Los Angeles Co.,

Cal. Filed Mar. 19, lf)()7. Wm. M. Van Dyke,

Clerk, (lias. N. Williams, Depnty.

RSTABI.ISHEl) 1871. 1N(X)RP0RATED 1891.

CATALOGUE

OF

RUNDLE-SPENCE MFG. CO.

ILLUSTRATING ALL KINDS OF BRASS,
IRON, COPPER and MARBLE GOODS

OF STAPLE AND SPECIAL
CHARACTER

yon

PLUMBERS' USE.

OFFK^E, ())] to ()7 SE(H)NI) STREET, M]L-

WAUKEE, WIS.

1892.
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Defendant's Exhibit 10, Figure from Rundle-Spence

Mfg. Co. Catalogue.
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Defendant's Exhibit 13, Drawing and Specification

Forming Part of Letters Patent No. 577,793,

February 23, 1897, to Alexander C. Stewart.

(Ro Model.)

A. C. STEWART.
METALLIC DRAINAGE FITTING.

No. 577,793. Patented Feb. 23, 1897.

MVit/LCS'SL6\

/T

1

-^^
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UNITED 8TATEJS l^XTENT OFFICE.

ALEXANDER C. STEWART. OF LOS ANGELES. CALIFORNIA.

METALLIC DRAINAGE-FITTING.

Specification forming: part of Letters Patent No. 577,793, dated

February 23. 1897. Application filed July 18, 1896. Serial

No. 599,731. (No model.)

To all whom it may concern

:

He it known that I, Alexander C. Stewart, a citizen of the

United States residing in the city of Los Angeles, in the county

5 of Los Angeles and State of California, have invented certain

new and useful improvements in IMetallic Drainage-Fittings, of

which the following- is a full, clear and exact description or

10 specification, reference being had to the annexed sheet of draw-

ings, forming part of this s[)ecification, and to the letters

marked thereon.

]My invention, which relates to certain new and useful improve-

15 ments in metallic-drainage-fittings, has a twofold object.

The first object of my invention is to construct in one piece

that part of a soil-pipe and the branch connected thereto to

20 which the trap or cesspool of a washbasin, bath, or other equi-

valent receptacle is attached, and thereby to simplify and re-

duce the cost of such drainage-fittings. This object of my in-

vention I carry out by casting a length of soil-pipe with the

25 aforesaid branch in one piece and by having an opening in the

side of the branch whereto the pipe leading from the trap or

cesspool is connected. The upper part of the branch is formed

30 with a faucet or hub to receive the lower end of the ventilat-

ing pipe Avhich leads to the roof of the building wherein \\\y im-

proved drainage-fittings are used; and the upper end of that

piece of soil-pipe in connection with the aforesaid branch is

formed with a faucet or hub for connecting the section of soil-

\
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])i|)(' al)()V(' it, while the lower i)<)iti()ii of said soil-i)ii)e is

.'^') i'oiiiied to coinieel with the t'aiieet or Inil) of the next i)ortion of I

soil-pipe below. In plaee of the aforesaid hraiieh l)ein,«i- fonii-

4(1 ed with the eoiiiieetion for the tra[) or eess])ool on one side

only it nia\' he formed with similar eonneetion on both sides,

and a diaphi'a,i»ni is used in the hraneh aeross that part whereiiito

4.") the disehar*ie from the trap or cesspool takes i)lace.

The second object of my invention is to .uet rid of soldered

or wii)ed joints between the metallic pipes const i tut inir and lead-

50 in<r from the trap or cesspool and the branch into which the

tra|) or cesspool dischar«»'es and to substitute non-soldered

joints therefor. This object of my invention is carried out by

inserting- a screwed thimble into the openin«>- on the side of the

^v) l)ranch of the aforesaid metallic draina^^e-littin«i- and by in-

serting the end of the lead or other pipe into the said thimble,

the joint between the pipe and the thimble bein.ir made tight by

the use of elastic packino- comi)ressed upon the outer end of the

b() tliind)le and ai'ound the pii)e by means of a union-nut.

On the annexed sheet of drawings. Figure 1 is a side eleva-

tion of the improved drainage-fitting constructed in accordaii'

fi.") with the first object of my invention. Fig. 2 is a front ele-

vation of the same, showing the trap or cesspool leadino' from

the washbasin, bath, or other receptacle connected thereto. Fig.

3 is a i)lan corresponding with Figs. 1 and 2. Fig 4 is in part

70 a vertical section through the branch, showing the internal con-

struction thereof and the connection with the soil-pipe. F'ig.
'->

is an elevation of the upper drainage-fitting of the soil-pipe

7.") to which a washbasin, liath, or other receptacle in the topmo>i

stoi'.N". of a building is connected and wherein the branch herein-

before referred to, and shown in Figs. 1, 2. :i, aiul 4, is rendt •

-

ed unnecessary. Fig. (i is a vertical central .'-ection of Fig. '.
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80 In Figs. 1, 2, 3, and 4, the portion of the soil-pipe is marked

A and the branch formed in one piece there\vith is marked B.

On one side of the branch B tlie tnbular connecting-piece C is

85 formed, being cast in one piece with the other portions of the

improved drainage-fitting. Into this projection C a metallic

thimble D is screwed, as shown more particularly at Figs. 1, 2,

3, and 4, and upon this thimble D the union-nut E is fitted,

90 so as to be screwed thereon or unscrewed therefrom in the ordi-

nary manner. A sufficient space is left between the flange at

the outer end of the union-nut E, as show^n in Fig. 4 to re-

ceive a ring of elastic or other suitable packing E' between

95 the flange of the nut E and the outer eAd of the thimble D, so

that upon tightening the nut E the packing is compressed between

the flange of the nut and the outer end of the thimble D. In

100 this manner when the end of the pipe F, leading from the trap or

cesspool, Figs. 2, 3, and 4, is passed through the union-nut E

and into the thimble D, as more particularly shown at Fig. 4, the

tightening of the nut E upon the thimble D so compresses the

packing around the inserted end of the pipe F that a complete

metallic joint is made between the trap or cesspool and the

5 branch B without the use of a soldered or wiped joint, while the

said joint is readily disconnected by unscrewing the nut E and

withdrawing the end of the pipe F out from the thimble D.

As it sometimes happens that washbasins, baths, or other re-

10 ceptacles on either or both sides of a partition in a building

are or require to be connected to the same soil-pipe, tlie branch

B of my improved drainage-fitting is, wiien so required, formed

with two connecting-pieces C, of which one is shown in full sec-

15 tion and the other in dotted lines in Figs. 2, 3, and 4.

A diaphragm G is cast at that portion of the interior of the

branch B whereat the connections C are situated, thus preventing
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the discharge from one of the connections in any way interfer-

20 ing with the discharge from the other of such connections.

In order to apply the second part of my invention in the simp-

25 lest manner to the washbasins, baths, or other receptacles in

the top-most story of a building, it is not necessary in such

case to use the improved drainage-fitting constructed with the

branch B, as shown at Figs. 1 to 4, but in lieu thereof to

30 substitute a portion of soil-pipe constructed as show^n at Figs.

5 and 6 of the annexed drawings, in which case the unsoldered

connections C for the pipas leading from the traps of the wash-

35 basins, baths or other receptacles are formed on either side of

the section of soil-pipe used for leading to the outside of

the roof at the top of the building, and in this manner the dis-

charge from the said basins, baths, or other receptacles takes

40 place into the soil-pipe direct, without the intervention of

the branch B required in the stories below.

It is here explained that each branch B for each story or

45 floor of a building is connected by means of a ventilating-

pipe jointed to the faucet or hub at its upper end and leading

to the roof, so as to insure complete ventilation from each such

connection, the pipes leading from the faucets of the branches

50 being each constructed with an olTset, as is well understood,

for enabling the ventilating pipes to pass to the roof without

interfering with each other. _

Having now described the nature of my said invention and the

55 best system, mode, or nuuiner which I am at present acquainted

with for carrying the same into practical ell'ect, I desire to

observe, in conclusion, that although I have upon the annexed

GO drawing's show my improvements as applicable to plumbing-work

in which ordinary calked joints arc used, yet it is to be under-

stood th;jt my improvonienls are oqualy applicable to plumbing-
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65 work in which what is commonly known as the "Durham'' system is

used, w^herein the joints are screwed joints, and that what I con-

co^jsider to be novel and orii?inal, and therefore claim as the

invention to be secured to me by Letters Patent, is as follows:

70 1. The improved drainaore-fittin^^ consistino- of a portion of

soil-pipe, a ventilating* branch leading: from said soil-pipe,

the connection or connections on the side or sides of said venti-

lating branch, the diaphragm or partition having* its flat sides

75 facing the discharge ends of the laterally-connected traps, the

whole being* formed or cast in one piece, substantially as set

forth and shown in the annexed drawings.

80 2. The improved drainage-fittings, consisting of the com-

bination of a portion of soil-pipe, a ventilating branch, lateral

openings in the ventilating branch, a diaphgram within the venti-

85 lating branch opposite the lateral openings, the discharge-pipes

and traps or cesspools connected to said lateral openings, all

operating together in the manner and for the purposes substanti-

ally set forth.

In testimony whereof I, the said Alexander C. Stewart, have

90 hereunto set my hand in the presence of two subscribing witness-

es.

ALEXANDER C. STEWART.

Witnesses.

JAMES GARDINER,

ST. JOHN DAY.

[Endorsed] : Defts. Ex. 13. Walker vs. Morton. Frank L. A. Gra-

ham, Notary Public in and for Los Angeles County, California. Filed

Mar. 10, 1907. Wm. IM. Van Dyke, Clerk. Chas. N. Williams, Deputy.
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In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Di-

vision.

IN EQUITY—No. 1232.

REESE LLEWELLYN and FRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant.

Petition for Order Allowing Appeal, etc.

The defendant herein feeling himself agreed by

the interlocutory decree order, made by this Court,

and entered on March 25tli, 1907, and b}^ the final

decree made by this Court, and entered herein the

26th day of November, 1907, whereby it was ad-

judged and decreed that the defendant herein had

infringed upon the rights of complainants under let-

ters patent of the United States, No. 635,619, issued

to Frank Walker on October 24th, 1889, and letters

patent No. 788,803, issued to Prank Walker, May
2d, 1905, and claimed by complainants to be owned

by them, being the letters patent sued upon, and de-

creeing that the defendant be perpetually enjoined

from infringing upon said lettei^ patent, and j^ar-

ticularly from infringing upon the third and fifth

claims of letters x>atent No. 635,619, and the first,

second, sixth and seventh claims of patent No.

788,803, and that he refrain from making, using or

selling any phunl^ing fitting like those covered by
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said claims of said letters patent, or any fitting capa-

ble of being combined or adapted to be used in in-

fringement of said claims or either of them, and

further decreeing that complainants recover from de-

fendant the sum of $1.00 as nominal damages, and

further decreeing that complainants have and re-

cover of and from defendant their costs.

Now, comes the defendant Fred B. Morton, by

G. E. Harpham, his solicitor and counsel, and peti-

tions said Court for an order allowing this defend-

ant to prosecute an appeal from said final decree to

the Honorable United States Circuit Court of Ap-

peals for the Ninth Circuit, under and according to

the laws of Congress in such cases made and pro-

vided, and also that an order by made fixing the

amount of security which this defendant shall give

and furnish upon such appeal, and that upon giving

such security, all further proceedings in this court

be suspended and stayed until the determination of

said appeal.

And your petitioner will ever pray.

G. E. HARPHAM,
Solicitor and Counsel for Defendant.

[Endorsed]: No. 1232. United States Circuit

Court, Ninth Circuit, So. District of California,

Southern Division. R. Llewellyn & Prank Walker,

Complainants, vs. Fred B. Morton, Defendant. Pe-

tition for Leave to Appeal. Piled Dec. 2, 1907.

Wm. M. Van Dyke, Clerk. Chas. N. Williams, Dep-

uty. G. E. Harpham, Solicitor for Defendant.
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In the United States Circuit Court, Ninth Circuit,

Southern District of California, Southern Divi-

sion.

IN EQUITY—No. 1232.

REESE LLEWELLYN and FRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant,

Assignment of Errors.

Now comes the defendant Fred B. Morton and files

the following assignment of errors, uj^on w^hich he

will rely upon his appeal to the Circuit Court of Ap-

peals of the Ninth Circuit.

1. The Court erred in holding and deciding that

the invention set forth and described in the respective

letters patent No. 635, 619 and No. 788, 803, sued on

in this action, are capable of embodyment and con-

joint use in one and the same device.

2. The Court erred in holding and deciding that

the drainage fitting manufactured and sold by this

defendant was an infringement of the rights secured

to complainants under the letters 23atent sued on in

this action, or either of them, and particularly that

the same was an infringement of the 3d and 5th claims

of letters patent No. 635,619, and the 1st, 2d, 6th and

7th claims of letters patent N\). 788,803.

3. The Court erred in awarding complainants

damages in the sum of $1.00 and costs.
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4. The Court erred in not giving judgment for

the defendant and in not dismissing compkiinants

Bill of Complaint.

G. E. HARPHAM,
Solicitor and Counsel for Defendant.

[Endorsed] : No. 1232. United States Circuit

Court, Southern District of California, Southern

Division. Reese Llewellyn & Frank Walker, Com-

plainants, vs. Fred B. Morton, Defendant. Assign-

ment of Errors. Filed Dec. 4, 1907. Wm. M. Van

Dyke, Clerk. Chas. N. Williams, Deputy. G. E.

Harpham, Solicitor and Counsel for Defendant.

At a stated term, to wit: The July Term, A. D.

1907, of the Circuit Court of the United States

of America, of the Ninth Judicial Circuit, in

and for the Southern District of California,

Southern Division, held at the courtroom, in the

city of Los Angeles, on Wednesday, the fourth

day of December, in the vear of our Lord one

thousand nine hundred and seven. Present:

The Honorable OLIN WELLBORN, District

Judge.

No. 1232.

REESE LLEWELLYN and PRANK WALKER,
Complainants,

vs.

FRED B. MORTON,
Defendant.



200 Fred B. Morton vs.

Order Allowing Appeal, etc.

On motion of George E. Harpliam, Esq., solicitor

and of counsel for defendant, it is ordered that an

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit from the final judgment and

decree heretofore filed and entered herein on Novem-

ber 26th, 1907, be and the same hereby is allowed,

and that a certified transcript of the record, testi-

mony, exhibits and all proceedings herein be forth-

with transmitted to said United States Circuit Court

of xippeals for the Ninth Circuit, together with the

mechanical exhibits; it is further ordered, that the

bond on appeal be fixed at $250.00; the same not to

act as a supersedeas bond, but as a bond for costs and

damages on appeal; whereui)on, a bond tendered by

defendant in said amount of $250.00 is approved and

filed in open court; thereupon a citation to the ap-

pellees is signed by the Judge in open court.

[Endorsed] : No. 1548. United States Circuit

Court of Appeals for the Ninth Circuit. Fred B.

Morton, x\ppellant, vs. Reese Llewellyn and Frank

Walker, Appellees. Transcript of Record. Upon

Appeal from the United States Circuit Court for the

Southern District of California, Southern Division.

Filed Januarv 17, 1908.

F. D. MONCKTON,
Clerk.


